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| ntroduction

1. Thisreport contains a comprehensive account of communications sent to Governments up to 1
December 2006, along with replies received up to the end of January 2007. It also contains two
additional categories of communication: (i) Those sent after 1 December 2006 to which
responses were received in time for inclusion; and (i) Responses received to communications
that were sent in earlier years.

|. COMMUNICATIONS AND REPLIES

2. Along with fuller reproductions or summaries of correspondence, this report summarizes the
correspondence regarding each communication under four headings for ease of reference.

A. Violation alleged
3. Violations are classified into the following categories:

@ Non-respect of international standards on safeguards and restrictions relating to
theimposition of capital punishment (“Death penalty safeguards’);

(b Death threats and fear of imminent extrajudicial executions by State officials,
paramilitary groups, or groups cooperating with or tolerated by the Government, as well
as unidentified persons who may be linked to the categories mentioned above and when
the Government is failing to take appropriate protection measures (“Death threats’);

(c) Deaths in custody owing to torture, neglect, or the use of force, or fear of death in
custody due to life-threatening conditions of detention (“ Deaths in custody”);

(d) Deaths due to the use of force by law enforcement officials or persons acting in
direct or indirect compliance with the State, when the use of force is inconsistent with the
criteria of absolute necessity and proportionality (“ Excessive force”);

(e) Deaths due to the attacks or killings by security forces of the State, or by
paramilitary groups, death squads, or other private forces cooperating with or tolerated by
the State (“ Attacks or killings’);

()] Violations of theright to life during armed conflicts, especially of the civilian
population and other non-combatants, contrary to international humanitarian law
(*Violations of right to life in armed conflict”);

(9) Expulsion, refoulement, or return of persons to a country or a place where their
lives are in danger (“Expulsion”);

(h I mpunity, compensation and the rights of victims (* I mpunity”).

The short versions contained in parentheses are used in the tabulation of communications.
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B. Subject(s) of appeal

4. The subjects of appeal are classified in accordance with paragraph 6 of Commission of Human
Rights resolution 2004/37 and paragraph 5 (b) of General Assembly resolution 61/173.

C. Character of repliesreceived

5. The replies received have been classified according to the following five categories designed
to assist the Commission in its task of evaluating the effectiveness of the mandate:

@ “Largely satisfactory response” denotes areply that is responsive to the
allegations and that substantially clarifiesthe facts. It does not, however, imply that the
action taken necessarily complies with international human rights law;

(b) “Cooperative but incomplete response” denotes areply that provides some
clarification of the allegations but that contains limited factual substantiation or that fails
to address some issues;

(c) “Allegations rejected but without adequate substantiation” denotes a reply
denying the allegations but which is not supported by documentation or analysis that can
be considered satisfactory under the circumstances;

(d) “Receipt acknowledged” denotes areply acknowledging that the communication
was received but without providing any substantive information;

(e “No response”.

There are two minor, additional characterizations: (i) Where a response has been received but
has not yet been translated by the United Nations, the response is characterized simply as
“Translation awaited”; (ii) Where aresponse has not been received from the Government but
less than 90 days has elapsed since the communication was sent, that fact is indicated by
characterizing the response as. “No response (recent communication)”.

D. Observations of the Special Rapporteur

6. In order to underscore the importance of the dialogue between the Special Rapporteur and
Governments and to avoid any appearance that the principal goal isthe exchange of
correspondence for its own sake, this report contains brief comments by the Special Rapporteur
on the extent to which he considers each reply to have responded adequately to the concerns
arising under the mandate. An indication is also provided in instances in which additional
information is required to respond effectively to the information received. Asthe procedures of
the Human Rights Council evolve, in an effort to establish a more effective, credible,
comprehensive and integrated system for promoting respect for human rights these comments
will ideally be taken into account in the peer review procedure which is likely to be set up.
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II. TABULATION OF COMMUNICATIONS AND REPLIES

7. To provide an overview of the activities of the mandate in the past year, this report also
includes a table that contains the following information by country.

A. “Communications sent” and “ Gover nment responses received”
8. These columns contain the total number of communications sent by the Special Rapporteur
and the total number of responses received from Governments. The columns also contain
subtotals for urgent appeals (UA) and allegation letters (AL).

B. “Number and category of individuals concer ned”

9. The subjects of communications are classified in accordance with paragraph 6 of Commission
of Human Rights resolution 2004/37.

C. “Alleged violations of the right to life upon which the Special Rapporteur intervened”

10. This column lists the number of communications containing allegations of a particular
category. (See Section |, paragraph 3above).

D. “Character of repliesreceived”

11. See Section |, paragraph 5 above.
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ANNEX
Country Communications | Government Number and Category of | Alleged Violations of the Character of Replies
Sent? Responses Individuals Concer ned? Right to Life upon which Received
Received the Special Rapporteur
| ntervened
Afghanistan 2(2UA) 0 2 males (1 member of Death penalty safeguards (2) | No response (2)
religious minority)
Algeria 2 (2AL)’ 1(LAL) General | mpunity (2) Largely satisfactory
response (1)
No response (1)
Argentina 1(1AL) 0 22 persons of unknown sex | Deaths in custody (1) No response (1)
Austraia 1(1AL) 0 1 male (indigenous) Deaths in custody (1) No response (1)
Bangladesh 3(3AL) 2(2AL) 29 males Attacks or killings (2) Receipt acknowledged
(2
1 female (journalist) Death threats (1)
No response (1)
Burundi 1(1AL) 0 4 males Deaths in custody (1) No response (1)
Cameroun 1(1AL) 0 1 male Attacks or killings (1) No response (recent
communication) (1)

! UA=Urgent Appeal; AL=Allegation Letter.
2 HRD=Human Rights Defender.

3 Both communications concerned the same case.
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Country Communications | Government Number and Category of | Alleged Violations of the Character of Replies
Sent? Responses Individuals Concer ned? Right to Life upon which Received
Received the Special Rapporteur
| ntervened

Chile 2(1UA,1AL) 1(1UA) 1 male (indigenous) Attacks or killings (1) No response (1)

1 female (indigenous, Death threats (1) Cooperétive but

HRD) incomplete (1)
China 7(4UA, 3AL) 5(4UA,1AL) | 10 males(2 foreign Death penalty safeguards (4) | Largely satisfactory

nationals, 2 members of response (3)

religious minority, 1 Excessive force (2)

journalist) Cooperative but

4-63 persons of unknown
sex (3-20 demonstrators, 1-
43 persons exercising their
freedom of movement)

Attacks or killings (1)

incomplete response

(2)

No response (recent
communication) (1)

Trandlation awaited

(1)
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Country Communications | Government Number and Category of | Alleged Violations of the Character of Replies
Sent? Responses Individuals Concer ned? Right to Life upon which Received
Received the Special Rapporteur
| ntervened
Colombia 9(4UA,5AL) 5(2UA,3AL) | 34 males(3 exercising Attacks or killings (3) Largely satisfactory
freedom of expression, 3 response (4)
minors, 24 indigenous) Excessive force (1)
Cooperdétive but
3 females (1 minor, 1 Attacks or killings/deathsin incomplete response
indigenous) detention (1) D
Attacks or killings/impunity No response (4) (2
(D) recent
communications)
I mpunity/death threats (1)
Excessive
force/disappearance (1)
I mpunity (1)
Democratic 1(1UA) 1(1UA) 1 male (religious minority) | Death penalty safeguards (1) | Cooperative but
People’'s Incomplete response
Republic of @
Korea
Djibouti 1(1AL) 1(1AL) 5 males (1 minor) Excessive force (1) Largely satisfactory
response (1)
1 female
Ecuador 1(1AL) 1(1AL) 1 male (minor, refugee) Excessive force (1) Receipt acknowledged
(1)
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Country Communications | Government Number and Category of | Alleged Violations of the Character of Replies
Sent? Responses Individuals Concer ned? Right to Life upon which Received
Received the Special Rapporteur
| ntervened
Egypt 3(1LUA, 2AL) 3(LUA,2AL) | 12 males Excessive force (1) Largely satisfactory
response (3)
Attacks or killings (1)
Death penalty safeguards (1)
Ethiopia 1(1AL) 0 33 or more persons of Attacks or killings (1) No response (1)
unknown sex
Guatemala 4(2UA, 2AL) 1(1UA) 2 transgender individuals Attacks or killings (1) No response (3)
(2 HRDs) (2 recent
Death threats (1) communications)
3 males (1 lawyer, 2
HRDs) Attacksor killings/death Cooperétive but
threats (1) incomplete response
1 female (1 HRD) Q)
I mpunity (1)
India 4(4AL) 1(1AL) 3 maes Deaths in custody (2) No response (3)
15 persons of unknown sex | Excessive force (1) Cooperative but

(demonstrators)

Attacks or killings (1)

incomplete response

(1)
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Country Communications | Government Number and Category of | Alleged Violations of the Character of Replies
Sent? Responses Individuals Concerned® | Right to Life upon which Received
Received the Special Rapporteur
| ntervened
Indonesia 3(LUA, 2AL) 1(1AL) 4 males (1 HRD) Death penalty safeguards (1) | No response (2)
4 persons of unknown sex | Excessive force (1) Cooperative but
incomplete response
I mpunity/attacks or killings (D]
(1)
Islamic Republic | 8 (7 UA, 1 AL)? 2(2UA) 38 males (2 minors, 1 Death penalty safeguards (8) | No response (6)
of Iran foreign national)

6 females (1 minor)

Allegations rejected
without adequate
substantiation (1)

Cooperétive but
incomplete response

(1)

* This break-down does not reflect that in two cases both an urgent appeal and follow-up were sent in the current year. In each of these two cases, the Government responded
to both the urgent appeal and follow-up. Inanother case, both an allegation letter and an urgent appeal were sent in the current year. In that case, neither received responses.
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Country Communications | Government Number and Category of | Alleged Violations of the Character of Replies
Sent? Responses Individuals Concer ned? Right to Life upon which Received
Received the Special Rapporteur
| ntervened
Irag 4(2UA, 2AL) 0 68 males Attacks or killings (1) No response (4)
More than 13 persons of Death penalty safeguards (2)
unknown sex (at least 7
foreign nationals) Deaths in custody/attacks or
killings (1)
Ireland 2(2AL) 1(1AL) 2 males (1 minor) Deaths in custody (2) Largely satisfactory
response (1)
No response (1)
|srael 1(1AL) 0 More than 170 persons Attacks or killings (1) No response (recent
communication) (1)
Jamaica 2(2AL) 0 2maes(1HRD), 1 female | Impunity (1) No response (2)
Attacks or killings (1)
Kyrgyzstan 2(2AL) 0 4 males Excessive force (1) No response (2)
Deaths in custody (1)
Lao People’s 1(1AL) 1(1AL) At least 26 persons Attacks or killings (1) Largely satisfactory
Democratic response (1)
Republic
Libyan Arab 2(2UA) 1(1UA) 4 males Deaths in custody (1) Largely satisfactory
Jamahiriya response (1)

Disappearance/death penalty
safeguards (1)

No response (recent
communication) (1)
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Country Communications | Government Number and Category of | Alleged Violations of the Character of Replies
Sent? Responses Individuals Concer ned? Right to Life upon which Received
Received the Special Rapporteur
| ntervened
Malaysia 1(1AL) 0 5 persons of unknown sex | Attacksor killings (1) No response (1)
(foreign nationals)
Mexico 2(2AL) 0 6 males (5 exercising Excessive force (1) No response (2)
freedom of expression, 1
indigenous) Deaths in custody (1)
Morocco 1(1AL) 1(1AL) 8 males (8 migrants or Use of force (1) Cooperétive but
refugees, 1 minor) incomplete response
(1)
Mozambique 1(1AL) 0 1 male Excessive force (1) No response (1)
Myanmar 1(1AL) 0 Unknown Attacks or killings (1) No response (1)
Namibia 1(1AL) 0 1 male Deaths in custody (1) No response (1)
Nepal 4(4AL) 2(2AL) 31 males (1 journalist) Deaths in custody (1) Cooperétive but
incomplete response
9 females (3 minors) Death threats (1) (¢D)]
Attacks or killings (2) Largely satisfactory
response (1)
No response (2)
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Country Communications | Government Number and Category of | Alleged Violations of the Character of Replies
Sent? Responses Individuals Concer ned? Right to Life upon which Received
Received the Special Rapporteur
| ntervened
Nigeria 2(1UA,1AL) 1(1AL) 18 males (1 minor) Attacks or killings (1) No response (1)
Death penalty safeguards (1) | Allegations rejected
but without adequate
substantiation (1)
Pakistan 6(2UA,4AL) |1(1AL) 58 males (at least 17 Death penalty safeguards (2) | No response (5)
minors, 1 journalist)
I mpunity (2) Cooperative but
38 females (at least 16 incomplete response
minors) Attacks or killings (2) (D)
31 persons of unknown sex
Philippines 3(3AL) 2(2AL) 36 males (1 minor, 3 I mpunity (1) Largely satisfactory
members of indigenous response (2)
group) I mpunity/attacks or killings
2 No response (1)
7 females
Qatar 1(1UA) 1(1UA) 18 males Death penalty safeguards (1) | Allegations rejected

but without adequate
substantiation (1)

5 This number does not reflect that in the case of Mirza Tahir Hussain, the SR sent two UAs in 2006.
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Country Communications | Government Number and Category of | Alleged Violations of the Character of Replies
Sent? Responses Individuals Concer ned? Right to Life upon which Received
Received the Special Rapporteur
| ntervened
Russian 2(2AL) 2(2AL) 13 males (11 journalists) Deaths in custody/attacksor | Cooperative but
Federation killings (1) incomplete response
2 females (2 journalists) 2
I mpunity (1)
Spain 1(1AL) 1(1AL) 3 males Excessive force (1) Largely satisfactory
response (1)
Sri Lanka 4 (1 UA, 3AL) 1(1AL) 8 males (1 minor) Death threats (2) Largely satisfactory
response (1)
1 female Deaths in custody (1)
No response (3)
I mpunity/attacks or killings
(1)
Sudan 5(1UA,4AL) 0 5 males Attacks or killings (3) No response (5) (1
recent communication)
More than 115 persons of Death penalty safeguards (1)
unknown sex (20
demonstrators) Excessive force (1)
Syrian Arab 1(1UA) 0 1 female I mpunity (1) No response (1)

Republic
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Country Communications | Government Number and Category of | Alleged Violations of the Character of Replies
Sent? Responses Individuals Concer ned? Right to Life upon which Received
Received the Special Rapporteur
| ntervened
Thailand 1(1UA) 0 2 males Death penalty safeguards (1) | No response (1)
Tunisia 3(3AL)° 3(3AL) 3 males Deaths in custody (2) Cooperative but
incomplete response
Excessive force (1) 2
Allegations rejected
but without adequate
substantiation (1)
Turkey 4(4AL) 2(2AL) 2 males (1 minor) Attacks or killings (3) Cooperative but
incomplete response
27 persons of unknown sex | Excessive force (1) 2
(7 minors)
No response (2)
Turkmenistan 1(1UA) 0 1 female (HRD) Deaths in custody (1) No response (1)
Uganda 1(1AL) 0 1 male Deaths in custody (1) No response (1)
United Arab 1(1AL) 0 1 male (foreign national) Death penalty safeguards (1) | No response (1)
Emirates

® In one of these cases, the allegation |etter was sent in a prior year, but the Government responded in the current year.
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Country Communications | Government Number and Category of | Alleged Violations of the Character of Replies
Sent? Responses Individuals Concer ned? Right to Life upon which Received
Received the Special Rapporteur
| ntervened
United Statesof | 5(1 UA, 4AL) 2 (LUA, 1AL)" | 6 males (4 foreign Death penalty safeguards (1) | Largely satisfactory
America nationals, 2 minors) response (1)
Attacks or killings (3)
31 persons of unknown sex Allegations rejected
(foreign nationals) I mpunity (1) but without adequate
substantiation (1)
8 females (4 minors) No response (3)
Uzbekistan 2(LUA,1AL) 0 4 males (3 foreign Death penalty safeguards (1) | No response (2)
nationals)
Excessive force (1)
Bolivarian 3(1UA, 2AL) 0 6 males (1 journalist, 2 Death threats (3) No response (3)
Republic of minors)
Venezuela 1 female
Viet Nam 1(1UA) 1 1 female Death penalty safeguards (1) | Largely satisfactory
response (1)

" This break-down does not reflect that, in the case of Haitham al-Y emeni, although the Government responded to a prior-year allegation letter, it has not responded to a recent
follow-up communication.
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Country Communications | Government Number and Category of | Alleged Violations of the Character of Replies
Sent? Responses Individuals Concerned® | Right to Life upon which Received
Received the Special Rapporteur
| ntervened

Y emen 5(4 UA, 1AL)® 3(3UA) 2 females (1 minor) Death penalty safeguards (5) | Cooperative but

Awaiting translation
4 males (1 minor) D

Incomplete response
(1)
Allegations rejected
but without adequate
substantiation (1)
No response (2)

8 In one of these cases, the urgent appeal was sent in a prior year, but the Government responded in the current year.
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Country Communications | Government Number and Category of | Alleged Violations of the Character of Replies
Sent? Responses Individuals Concer ned? Right to Life upon which Received
Received the Special Rapporteur
| ntervened
Palestinian 1(1UA) 0 Genera I mpunity/attacks or killings No response (recent
Authority (D communication) (1)
Liberation Tigers | 1 (L1UA) 0 1 male Death threats (1) No response (1)
of Tamil Eelam
(LTTE)
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Afghanistan: Death Sentence of Abdul Rahman 24
Afghanistan: Death Sentence of Asadullah Sarwari 25
Algeria Charte Pour la Paix et |a Réconciliation Nationale 29
Argentina: Muertes en el Sistema Penitenciario de la Provincia de Mendoza 33
Australia: Death in Custody of Mulrunji 37
Bangladesh: “ Crossfire” Killings by Special Forces Units 38
Bangladesh: Attack on Journalist Sumi Khan 48
Bangladesh: “Crossfire” Killings of Abul Hawladar and Md. Shamim 48
Burundi: Mort en Détention de Quatre Hommes 51
Cameroon: Mort de M. OQumarou a Maroua 53
Chile: Muerte de Juan Juan Domingo Collihuin Catril 55
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China: Death Sentences of Two Nepalese Men 59
China: Killing of Demonstrators in Dongzhou, Guangdong 61
China: Death Sentences of Four Men 63
China: Death Sentence of 1smail Semed 67
China: Death Sentences of Xu Shuangfu and Li Maoxing 70
China: Death of Journalist Xiao Guopeng in Anshun, Guizhou 73
China: Killing of Persons Attempting to Cross into Nepal 75
Colombia: Muertes de Alfredo Correa de Andreisy Edward Ochoa Martinez 77
Colombia: Muerte de Oscar Leonardo Sala Angel Durante Manifestacion en

Bogota en Marzo de 2006 79
Colombia: Asesinato de Susana Particia Galeano en Argelia, Antioguia 82
Colombia: Muertes Durante Manifestacion en el Departamento del Cauca
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Colombia: Asesinatos contralos Wiwa 93
Colombia: Asesinatos contralos Wayuu 97
Colombia: Muertes y Amenazas de Muerte contra L ideres Sindicales 99
Colombia: Muerte de Leber Castrillén Sarmiento en el Departamento de Bolivar 102
Democratic People’ s Republic of Korea: Death Sentence of Son Jong Nam 104
Djibouti: Mortslors de |’ Opération du Décasement au Quartier d’ Arhiba 106
Ecuador: Muerte de Fernando Sierra Cruz en la Provincia de Sucumbios 112
Egypt: Excessive Use of Force in Dispersing Crowds during Parliamentary

Elections 114
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Guatemala: M uerte de Juan Pablo M éndez Cartagena y Atague contra Kevin Robles 123
Guatemala: Amenazas de Muerte en contra de Maynor Roberto Berganza
Betancourt v su Familia

124
Guatemala: Muerte de Florentin Gudiel Ramos y Amenazas de M uerte contra su

familia 128
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India: Deaths of Demonstrators in Assam and Orissa 133
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India: Killing of Longjam Surjit in Manipur 135
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Afghanistan: Death Sentence of Abdul Rahman

Violation alleged: Non-respect of international standards relating to the imposition of capital
punishment

Subj ect(s) of appeal: 1 male (member of religious minority)
Character of reply: No response
Observations of the Special Rapporteur

The Special Rapporteur regrets that the Government of Afghanistan has failed to cooperate with
the mandate that he has been given by the General Assembly and the Commission on Human
Rights.

Urgent appeal dated 22 M arch 2006

We would like to draw the attention of your Government to information we have received
regarding Abdul Rahman. According to the information received:

Abdul Rahman is currently being tried in a Kabul court on criminal charges of conversion
from Islam to Christianity. Mr. Rahman was arrested in February 2006 after the police
received information that he was a convert. He was found carrying a Bible at the time of
his arrest. During his trial, Mr. Rahman acknowledged that he had converted to
Chrigtianity sixteen years ago. The Prosecutor, Mr. Wasl, indicated he would be willing
to drop the charges if Mr. Rahman reconverted to Islam, but Mr. Rahman is unwilling to
do s0. According to the information received, conversion from Islam carries the death
sentence under national law.

While we do not wish to prgudge the accuracy of these allegations, we would also like to appeal
to your Excellency's Government to ensure the right to freedom of religion or belief in
accordance with the principles set forth in the Declaration on the Elimination of All Forms of
Intolerance and of Discrimination based on Religion or Belief and article 18 of the Universal
Declaration on Human Rights as well as of the International Covenant on Civil and Political
Rights.

We would like to draw the Government’ s attention to General Comment 22 of the Human Rights
Committee. Paragraph 3 provides that, “Art. 18 does not permit any limitations whatsoever on
the freedom of thought and conscience or the freedom to have or adopt a religion or belief on
one's choice” Furthermore, paragraph 5 of General Comment 22 of the Human Rights
Committee provides that, “The Committee observes that the freedom to “have or adopt” a
religion or belief necessarily entails the freedom to choose areligion or belief, including the right
to replace one's current religion or belief with another”. The General Comment goes on in
Paragraph 9 to state that, “the fact that a religion is recognized as a state religion [...] shall not
result in any impairment of the enjoyment of any of the rights under the Covenant, including
article 18 ...], nor in any discrimination againg adherents to other religions’.
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We would aso like to remind your Excellency’s Government that, in accordance with article
6(2) of the International Covenant on Civil and Political Rights, “in countries which have not
abolished the death penalty, sentence of death may be imposed only for the most serious crimes’.
Inits General Comment No. 6, the United Nations Human Rights Committee has stated that “the
expression “most serious crimes’ must be read restrictively to mean that the death penalty should
be a quite exceptional measure”. Finally, the Safeguards guaranteeing protection of the rights of
those facing the death penalty approved by Economic and Social Council resolution 1984/50 of
25 May 1984 provide that “in countries which have not abolished the death penalty, capital
punishment may be imposed only for the most serious crimes, it being understood that their
scope should not go beyond intentional crimes with lethal or other extremely grave
consegquences’ (para. 1).

In view of the urgency of the matter, we would appreciate a response on the initial steps taken by
your Excellency’s Government to safeguard the rights of Mr. Rahman in compliance with the
obligations under international law of your Excellency’ s Government, as outlined above.

It is our responsibility under the mandates provided to us by the Commission on Human Rights
and reinforced by the appropriate resolutions of the General Assembly, to seek to clarify all
cases brought to our attention. Since we are expected to report on these cases to the Commission,
we would be grateful for your cooperation and your observations on the following matters, when
relevant to the case under consideration:

1. Arethe facts alleged in the above summary of the case accurate?

2. Please indicate the law and the relevant articles, under which Abdul Rahman has been
charged. Please provide acopy of therelevant articles.

3. Please indicate the extent to which the criminalization of conversion is compatible with
the international standards referred to above.

4, Please indicate how many people have been tried and convicted on charges relating to
conversion during the past year.

Afghanistan: Death Sentence of Asadullah Sarwari

Violation alleged: Non-respect of international standards relating to the imposition of capital
punishment

Subj ect(s) of appeal: 1 male

Character of reply: No response
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Observations of the Special Rapporteur

The Special Rapporteur regrets that the Government of Afghanistan has failed to cooperate with
the mandate that he has been given by the General Assembly and the Commission on Human
Rights.

Urgent appeal dated 20 April 2006 sent with the Special Rapporteur on the independence of
judges and lawyers

We would like to bring to the attention of your Excellency’s Government reports we have
received regarding the trial of Mr. Asadullah Sarwari and the imposition of the death penalty
against him. We understand that Mr. Sarwari, who is now aged 65, was the head of
Afghanistan’s intelligence service (AGSA) under the regime of Hafizullah Amin (1978-79),
which carried out mass arrests and summarily executed many of those detained. According to the
information received:

Mr. Sarwari was arrested in 1992 by a Mojahedin force following the withdrawal from
Afghanistan of the Soviet Union’s armed forces. In 2003 he was handed over to the
intelligence service of your Excellency’s Government, the National Security Directorate.
In autumn 2005, Mr. Sarwari requested President Karzai ‘for justice’. Criminal
proceedings against him were initiated and he was charged with several crimes against
the internal security of the state, including inviting armed forces to an uprising, using
force to overthrow the presidency, and homicide.

The trial consisted of 3 hearings, the first on 26 December 2005, the last on 25 February
2006. Because of the highly charged atmosphere surrounding the trial and of the
precarious security situation, Mr. Sarwari was unable to find a suitable lawyer to
represent him. Most of the evidence adduced at trial related to the arrest and subsequent
disappearance of up to 70 members of a family, the Mujeddadi, in June 1979. At the final
trial hearing on 25 February 2006, at Kabul National Security Primary Court, sixteen
witnesses gave testimony. Some of them were called by the prosecutor, others ‘gave
evidence' spontaneously from the public gallery. Members of the Mujeddadi family and
household stated that the accused was present at, and was in charge of, the arrests. One
witness came forward and gave evidence supportive of Mr. Sarwari, stating that 120
detainees were released by him in 1979. This produced an angry reaction from the public
gallery. The presiding judge called the audience to order and stated that it was important
that the court listened to both sides. Mr. Sarwari was not given the opportunity to cross
examine any of the witnesses.

Mr. Sarwari read out his defence statement denying all alegations against him. He
complained about hisillegal arrest and detention for more than 13 years without trial. He
admitted to having issued arrest warrants, but asked the prosecutor to produce any
tesimony or documentary proof that could prove his involvement in the killing of
detainees. During this exchange, the Prosecutor conceded the absence of any article in the
Penal Code of Afghanistan under which Mr. Sarwari could be convicted as a war
criminal, but argued that Mr. Sarwari’s official position as the head of AGSA was
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sufficient to hold him responsible for the murder and disappearance of innocent
countrymen under Article 130 of the Constitution.

At 1.30 p.m. the judicial panel retired to consider its verdict. Fifteen minutes later the
judges returned and pronounced the judgment and sentence. Mr. Sarwari was found
guilty of the *killing of countless Afghans' on the basis of his involvement in the arrest of
members of the Mujeddadi family and on the basis of his senior official position in the
Amin Regime. He was not found guilty on any specific count contained in the indictment
but rather, according to the judge, in accordance with article 130 of the Constitution
which states that 'if there is no provision in the Constitution or other laws about a case,
the courts shall in pursuance of Hanafi jurisprudence and within the limits set by the
Congtitution, rule in a way that attains justice in the best manner’. On the basis of this
guilty finding, he was sentenced to death.

It would appear that the Attorney General has filed an appeal againgt the judgment (or the
sentence), while Mr. Sarwari has not appeaed against the judgment and sentence within
the 20-day deadline provided by the Interim Criminal procedure Code.

We would like to commend your Excellency’s Government for bringing to justice a person
accused of responsibility as a commander for numerous summary executions (although we
remain concerned that the Afghan criminal code does not proscribe war crimes and crimes
against humanity, and therefore does not allow the prosecution to file charges which fully reflect
the seriousness of the crimes Mr. Sarwari is accused of — an issue which the problems related to
the charges in the present trial would appear to highlight). Indeed, ending the impunity of those
responsible for war crimes and crimes against humanity committed during the 25 years of armed
conflict in Afghanistan is an important obligation of your Excellency’s Government under
international law and the Action Plan on Peace, Justice and Reconciliation. It also constitutes a
demand of the Afghani people, as set forth in the Afghan Independent Human Rights
Commission’s report A Call for Justice. A National Consultation on Past Human Rights
Violations in Afghanistan.

Such efforts to ensure accountability must, however, themselves comply with international
human rights law. While capital punishment is not prohibited under international law, it must be
regarded as an extreme exception to the fundamental right to life, and is surrounded with strict
limitations by international law binding upon your Excellency’s Government, in particular
articles 6 and 14 of the International Covenant on Civil and Political Rights. With specific regard
to the case of Mr. Sarwari, we would like to draw your attention to the requirement that “in
capital punishment cases, the obligation of States parties to observe rigoroudy all the guarantees
for a fair trial set out in Article 14 of the [ICCPR] admits of no exception” (Little v. Jamaica,
communication no. 283/1988, Views of the Human Rights Committee of 19 November 1991,
para. 10). The reports concerning the trial of Mr. Sarwari raise a number of very serious concerns
with regard to the right to afair trial:

() Regarding the requirement of independence and impartiality of the tribunal (article
14(1) ICCPR), reports indicate that before the decisive hearing of 25 February 2006
representatives of the Mujeddadi family (i.e. victims and prosecution witnesses) and the Head of
the Department of Judicial Inspections of the Supreme Court, Mr. Halimi, were sitting in the
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judges chambers at the court house and meeting with the judge presiding over the trial. Mr.
Halimi sat in the front row of the court throughout the hearing, next to prosecution witnesses and
close to the prosecutor. At one point he intervened during the trial. When the judges retired to
consider their verdict, he also left the court. Moreover, the judicial panel took only fifteen
minutes of deliberation to find the applicant guilty and sentence him to death. We acknowledge
that the presiding judge reportedly gave Mr. Sarwari the opportunity to speak unhindered in his
defence and reminded the public that both sides must be given a full hearing. The circumstances
referred to above, however, engender the impression of possibly undue influence over the trial
judges by the Department of Judicial Inspections of the Supreme Court and the victims' family
and cast a grave shadow over the appearance of independence and impartiality of the tribunal.

(i) Regarding the accused’s right to be informed of the charges, to be given adequate
time and facilities for the preparation of his defence, and to be enabled to examine the witnesses
against him and obtain the attendance of witnesses on his behalf (article 14(3), letters (a), (b) and
(e) ICCPR), nothing in the reports | have received indicates that the accused had prior notice of
who would give evidence against him and what exactly the witnesses would give evidence on.
Under articles 51 and 53 of the Interim Criminal Procedure Code the prosecution was obliged to
submit to the court a list of witnesses it intends to call, which it failed to do. Mr. Sarwari
therefore had no opportunity to cal evidence in rebuttal, to effectively challenge the prosecution
evidence or to properly prepare his defence. The accused was not given the opportunity to cross-
examine the witnesses against him, and did not call any witnesses on his behalf. Finally, the
accused was convicted on the basis of a provision, Article 130 of the Constitution, that was not
contained in the criminal code in force a the time of the trial, was not mentioned in the
indictment and reportedly was not discussed in the course of the trial, which would appear to
have seriously undermined his chances of effectively preparing his defence. Articles 57 and 42
of the Interim Criminal Procedure Code as well require prior notice to be given to the defence of
changes in the definition of offences alleged.

(iii) Regarding the accused's right “to defend himself in person or through legal
assistance of his own choosing ... and to have legal assistance assigned to him, in any case
where the interests of justice so require” (article 14(3), letter (d) ICCPR), Mr. Sarwari did not
enjoy any legal assistance. The reports we have received indicate that this was not his free
choice, but due to the circumstance that no lawyer was willing to take up his defence. We am
aso concerned that in the indictment, Mr. Sarwari’s request for an attorney was viewed as
disruptive of the prosecution’s investigation and as another basis for his guilt.

(iv) Regarding the right to obtain review of conviction and sentence by a higher court
(article 14(5) ICCPR), the effective exercise of this right requires that the defendant be provided
with legal counsel and time to adequately prepare his appeal.

We do not wish to prgudge the accuracy of the reports we have received. In the event, however,
that they were accurate, entirely or also only in part, we have no doubt that international law
requires your Excellency’ s Government to ensure that the death penalty is not carried out. | urge
your Government to ensure that the concerns we (and other observers) have expressed with
regard to the trial are fully taken into account at the second instance stage, whether or not Mr.
Sarwari himself files an appeal against the judgment. We further urge your Government to
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ensure that Mr. Sarwari be provided with adequate legal assistance for all remaining procedural
stagesin his case.

In 2003, the Commission on Human Rights called on the Afghanistan Transtional
Administration to “declare a moratorium on the death penalty in the light of procedural and
substantive flaws in the Afghan judicial system.” (Situation of Human Rights in Afghanistan,
CHR Res. 2003/77). We recognize that your Excellency’s Government is undertaking
considerable efforts to improve the crimina justice system under the most challenging
circumstances. Nonetheless, we consider that the concerns highlighted with regard to the trial of
Mr. Sarwari (as well as those | set forth in my letter to your Government of 31 August 2005
concerning the cases of Messrs. Sharifullah (surname unknown), Habib al-Rahman, Zalmai
(surname unknown), Neyaz Mohammad, Tila Mohammad (known as Telgai), Mohammad Rafiq,
and Omar Khan, which unfortunately has remained unanswered), require your Government to
suspend all executions in order to live up to its obligations under international law.

It is our responsibility under the mandates provided to us by the Commission on Human Rights
and reinforced by the appropriate resolutions of the General Assembly, to seek to clarify all such
cases brought to our attention. Since we are expected to report on this case, we would be grateful
for your cooperation and your observations

a) as to whether the above information concerning the trial and sentence of Mr. Sarwari is
accurate; and

b) regarding all steps undertaken by your Government to ensure that Mr. Sarwari is not
executed in violation of internationa law, including information concerning all ongoing and
future proceedings in his case.

We would appreciate a response on these matters before any irreversible steps are taken in
relation to the fate of Mr. Sarwari. We undertake to ensure that your Government’s response is
accurately reflected in the reports we will submit.

Algeria: Charte Pour la Paix et la Réconciliation Nationale

Violation alléguée : Impunité

Objet del’appel: Général

Caractéredela réponse: Réponse largement satisfaisante

Observations du Rapporteur Spécial

Le Rapporteur Spécial est satisfait de la réponse du Gouvernement Algérien qui démontre que
celui-ci est impliqué dans un dialogue quant aux mesures d’ application de la Charte pour la paix

et laréconciliation nationale en matiére de droit international des droits de |’Homme

Lettre d’allégation envoyée le 2 mars 2006 conjointement avec le Président du groupe de
travail sur les digparitions forcées ou involontaires



A/HRC/4/20/Add.1
Page 29

Nous souhaitons attirer votre attention sur nos commentaires au sujet de I’adoption par le
Gouvernement de son Excellence des mesures d' application de la Charte pour la paix et la
réconciliation nationale (au sujet de laguelle nous vous avons déja communiqué notre point de
vue par lettre du 27 avril 2005). Toutefois, ne voulant pas a ce stade préjuger des allégations qui
nous ont é&é soumises, nous saurions gré au Gouvernement de votre Excellence de bien vouloir
nous faire parvenir dans les plus brefs délais une copie des textes susmentionnés.

D’apres les renseignements dont nous disposons, le projet dordonnance et les décrets
présidentiels portant mise en ccuvre de la Charte pourraient ne pas étre conformes aux
obligations de droit international prises par I’ Algérie. En effet, il nous a été rapporté que le
sixiéme chapitre du projet d’ ordonnance relatif aux « artisans de la sauvegarde de la République
Algérienne Démocratique et Populaire » consacrerait I'impunité des forces de I'ordre et
assimilés pour les crimes commis durant la guerre civile. |l interdirait toute poursuite pénale,
dénonciation ou plainte publique a I'encontre des forces de défense et de sécurité de la
Républigue pour des actions menées en vue de la protection des personnes et des biens, de la
sauvegarde de la nation et de la préservation des institutions.

Si elles s avéraient exactes, ces dispositions dérogeraient au Pacte International relatif aux Droits
Civils et Politiques (article 2 para 3 @) auquel le Gouvernement de son Excellence est partie et
selon lequel « les Etats sengagent a (...) garantir que toute personne dont les droits et libertés
reconnus dans le présent Pacte auront é&é violés disposera d’ un recours utile, alors méme que la
violation aurait été commise par des personnes agissant dans I'exercice de leurs fonctions
officielles ».

De méme, le texte énoncerait I’ extinction des poursuites judiciaires pour les personnes qui se
sont présentées aux autorités entre le 13 janvier 2000 et un délai de six mois a partir de la
promulgation de I’ordonnance, a condition qu’elles ne soient pas impliquées dans les faits de
massacres collectifs, viols ou usage d explosifs dans les lieux publics. Bénéficieraient également
de cette amnistie les personnes recherchées a I'intérieur ou a |I’extérieur du territoire national
ainsi que celles condamnées par contumace.

Nous félicitons le Gouvernement de son Excellence de sa décision de ne pas amnistier les crimes
les plus graves et espérons que celui-ci se conformera avec son devoir d’enquéte sur de telles
violations afin de garantir qu’elles ne se reproduisent. Nous regrettons cependant que les auteurs
d’exécutions extrajudiciaires, actes de torture ou disparitions forcées soient, malgré la gravité de
leur crimes, couverts par I'amnigtie.

Enfin, il nous a également été rapporté que le chapitre cing du projet d’ ordonnance codifiant les
mesures d'appui a la politigue de prise en charge du dossier des digparus prévoirait
I'indemnisation des ayants droit contre I'octroi d'un jugement de déces. Nous saluons ces
mesures de compensation car elles sont conformes a I'article 19 de la Déclaration sur la
protection de toutes les personnes contre les disparitions forcées. Cependant, nous souhaitons
porter a I’ attention du Gouvernement de son Excellence que dans I’ hypothese ou la délivrance
d'un certificat de déces empécherait les familles des victimes d entamer des poursuites
judiciaires, cette disposition enfreindrait les articles 17 et 18 de la Déclaration précédemment
mentionnée qui stipulent notamment que tout acte conduisant a une disparition forcée continue
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d’ étre considéré comme un crime aussi longtemps que ses auteurs dissimulent le sort réservé a la
personne disparue et le lieu ou elle se trouve et que les faits n’ont pas été élucidés, et que les
auteurs présumés de disparitions forcées ne peuvent bénéficier d’aucune loi d’amnistie spéciale
ni d autres mesures analogues qui auraient pour effet de les exonérer de toute poursuite ou
sanction pénale.

Réponse du Gouvernement de I’ Algérie du 24 mars 2006

Le Gouvernement algérien a pris connaissance du contenu de votre lettre du 02 mars 2006. I se
déclare contre la tendance a vouloir reléguer au second plan la volonté populaire souveraine qui
procede de solutions naturellement réalistes. Seul le peuple algérien résolument tourné vers
I’avenir, est investi de I’ autorité politique et morale de choisir les conditions et les implications
de sa sortie de crise. Seul |'Etat national algérien est hahilité a traduire la volonté populaire en
texte |égidlatifs et réglementaires destinés a prendre en charge tous les aspects de la paix et de la
réconciliation nationale que le peuple algérien soutient massivement.

L’ appréciation que vous portez sur les textes de loi pris en application d’un Charte issue d' une
consultation référendaire démocratique et a laquelle le peuple algérien a majoritairement
souscrit, le 29 septembre 2005, N’ est pas recevable. Elle constitue une atteinte a son libre arbitre
et a la volonté citoyenne des Algériens et des Algériennes au nom duguel la justice est rendue.
Elle contient des référents péremptoires et inacceptables sur les ingtitutions républicaines
garantes de I’ ordre, de la sécurité et de la souveraineté de la Nation algérienne.

Votre démarche est choguante et péche par une partiaité évidente, dans la mesure ou elle
discrimine entre les victimes aux dépens de la quasi-totalité de ces derniers qui ont péri ou péti
par suite d actes terroristes. Elle cherche visiblement a culpabiliser les agents de |’ Etat pour des
supputations hypothétiques tout en occultant totalement les hécatombes criminelles des groupes
terroristes, auteurs avérés de pres de deux cent mille morts. D’ailleurs, lors d’un entretien que
j’al eu le 6 avril 2005, en marge des travaux de la 61°™ session de la Commission des Droits de
I"THomme avec M. Stephen J. Toope, j'ai soulevé cette question sans pour autant recevoir une
réponse adéquate. M. Toope sest limité a affirmer que les groupes terroristes sont certs les
auteurs de violations, en citant le cas du Népal, mais, a-t-il gjouté, le mandat du Groupe qu'il
préside prend en charge uniquement les victimes de disparitions dont les auteurs seraient les
agents de I'Etat. Selon cette démarche, les violations des droits de I’homme ne seraient pas
dignes de compassion ou de prise en charge internationale, s'il s agit de victimes de terrorisme,
L’ Algérie rejette une telle approche sélective aux droits de I’homme, toute vie humaine étant
digne selon elle de la méme compassion et de la méme protection.

C'est fort du mandat que le peuple souverain lui a confié, a la suite d’un scrutin démocratique,
par voie de référendum le 29 septembre 2005, que le Gouvernement a initié et adopté
I’ ordonnance portant mise en ceuvre de la Charte pour la paix et la réconciliation nationale ainsi
gue ses textes d’ application.

Par ces textes I’ Algérie a choisi sa propre voie pour apaiser les esprits, pacifier les rapports
sociaux et rassembler les composantes de la société. Il s'agit d'une aspiration citoyenne a
laquelle aucune autre légitimité n'est opposable. Elle constitue la juste voie de cicatrisation
sociale qu’ a agréée la Nation algérienne.
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L’ Algérie qui alongtemps combattu seule, dans un passe récent, dans I’incompréhension des uns
et la suspicion des autres, le terrorisme barbare a chosi dans le contexte dynamique de la
concorde civile initiée en 199, d’emprunter la voie de la paix et de laréconciliation nationale en
se fondant sur ses propres références et son propre vécu.

Cette réconciliation vise une recongtitution viable du tissu social gravement endommagé par les
douleurs, les blessures et les souffrances. Elle se propose de prendre en charge les victimes,
toutes les victimes, de la tragédie nationale et d’assurer a leurs ayants-droit la protection sociale
de I’Etat. Le processus de réconciliation nationale fort complexe ne doit pas étre détaché de son
context historique et factuel.

L’Algérie a toujours manifesté sa disponibilité et sa coopération avec les mécanismes
thématiques de la Commission des droits de I’'Homme, y compris dans les moments les plus
difficiles. Elle n'a pas ménagé ses efforts, lorsqu’il a éé porté a sa connaissance des faits
suffisasmment documentés pour enquéter et poursuivre les auteurs de manquement alaloi contre
toutes formes d'atteintes aux droits de I’homme. Elle souligne que la mission pérenne de
protection des droits de I’homme incombe a I'Etat national qui sanctionne avec sévérité tout
dépassement de la part des agents chargés de |’ application de la loi. Elle accepte volontiers la
critique constructive, tout autant qu’ elle rejette les proces d’ intention.

Le Gouvernement algérien souligne qu'il est respectueux des nombreux engagements
internationaux qu’'il a librement contractés et récuse I'invocation dans ce contexte de la
Déclaration des Nations Unies de 1992 qui, faut-il le rappeler, n’est pas un instrument juridique
contraignant et qui n’est donc pas pertinent. Au demeurant, en matiére de disparitions forcées ou
involontaires, une Convention internationale opposable aux Etats et encore su stade de projet.

Le Gouvernement algérien rappelle que le peuple qui est, selon la Constituion algérienne,
I"unigue source de la souveraineté et le seul artisan du changement institutionnel, exerce en
conséquence la liberté de choisir son systéme politique, juridique, économique ou culturel. Le
respect de ce choix consacré par la Charte des Nations Unies doit étre observé en premier lieu
par les organes et les mécanismes qui en dépendent. Toute autre attitude, de la part de ces
derniers, serait, en cette période d' évaluation des cadres existants en vue de gain de I’ efficacité et
de la crédibilité, une claire invitation aux Etats a assumer pleinement leurs responsabilités contre
les dérives et autres pratiques arbitraires par toutes les voies |égitimes qui leur sont ouvertes.

Enfin, comme suite a votre demande, vous voudrez bien trouver, joint en annexe, les textes
d application portant mise en ceuvre de la Charte pour la paix et pour la réconciliation nationale.

Lettre d’allégation envoyée le 17 mai 2006 conjointement avec le Président du groupe de
travail sur les digparitions forcées ou involontaires.

En réponse a votre lettre du 24 mars 2006 portant référence 1/MedM B/338/06, nous souhaitons
attirer |I" attention de votre Gouvernement sur le fait que notre communication du 2 mars 2006 ne
remet pas en question le principe de la souveraineté du peuple algérien. Nous réaffirmons en
effet le droit absolu de ce dernier a choisir librement la maniére dont il veut répondre a des
années de violence et de troubles internes, y compris par I’adoption par référendum populaire
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d’'une Charte pour la paix et la réconciliation nationale. Nous tenons cependant a rappeler au
Gouvernement de son Excellence que celui-ci est tenu de respecter les engagements « qu’'il a
librement contractés » et qu’'a ce titre, il doit donner effet aux droits reconnus dans le Pacte
International relatif aux Droits Civils et Politiques, comme énoncé en son article 2 paragraphe 2.

En tant que partie au dit Pacte, I’Algérie S'est engagée a respecter et a garantir a tous les
individus se trouvant sur son territoire et relevant de sa compétence les droits qui y sont
reconnus, sans distinction aucune (article 2, paragraphe 1). Nous rappelons au Gouvernement de
son Excellence que, conformément a I’ article 6 paragraphe 1 du Pacte, celui-ci S'est engagé a
respecter le droit alavie. Dans son Commentaire Général No 6 paragraphe 4 relatif a ce méme
article, le Comité des Droits de I’Homme a expliqué que pour protéger le droit a la vie, « les
Etats parties doivent adopter des mesures spécifiques et efficaces afin de prévenir les disparitions
forcées d'individus» ... «qui éguivalent trop souvent & une privation arbitraire de lavie ». Il a
par ailleurs énonceé que « les Etats doivent mettre en ceuvre des mesures et procédures efficaces
afin de mener des enquétes exhaustives relatives aux cas de personnes disparues dans des
circonstances pouvant impliguer une violation du droit a la vie ». Le devoir gtrict des Etats
parties de prévenir et enquéter sur les cas de personnes disparues a par ailleurs été unanimement
confirmé par le Comité dans Maingo Muiyo v Zaire (194/85), Mojica v Dominica Republic
(449/91), et Laureano v Peru (540/93). Ainsi, on ne peut simplement arguer que la déclaration
sur la protection de toutes les personnes contre les disparitions forcées n'est pas juridiquement
contraignante car nombre de ses digpositions refletent des principes de droit fondamentaux
contenus dans le Pacte International relatif aux Droits Civils et Politiques.

Enfin, nous tenons a clarifier que le Président Rapporteur du Groupe de Travail sur les
disparitions forcées et le Rapporteur Spécial sur les exécutions extrajudiciaires, sommaires ou
arbitraires n’ont aucunement I'intention d’'exclure du domaine des droits de I'Homme les
poursuites a I’ encontre de terroristes. A cet égard, dans son rapport ala Commission des droits de
I"THomme (E/CN.4/2005/7, paragraphes 65-76), Philip Alston a rappelé que la réponse d'un
Gouvernement a des meurtres par des acteurs non étatiques y compris par des membres de
groupes terroristes reléve de son mandat. En particulier, il a énoncé que « des crimes, y compris
des meurtres, perpétrés par des particuliers peuvent aussi engager la responsabilité de I'Etat si
celui-ci n'a pas pris les mesures voulues pour dissuader, empécher et punir les auteurs ou pour
corriger toute attitude ou toute situation dans la société qui encourage ou facilite de tels crimes »

(paragraphe 71).

Argentina: Muertes en el Sistema Penitenciario de la Provincia de Mendoza
Violacion alegada: Muertes en detencion

Per sona objeta del llamamiento: 22 personas

Carécter delarespuesta: No respuesta

Observaciones del Relator Egpecial

El Relator Especial lamenta que el Gobierno de Argentina no haya cooperado con e mandato
otorgado a Relator Especial por la Asamblea General y la Comision de Derechos Humanos.
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Carta de alegacion enviada el 1 de septiembre de 2006 conjuntamente con €l
Relator Especial sobre latortura

Quisiéramos llamar la atencion de su Gobierno sobre la informacion que hemos recibido en
relacién con los incidentes ocurridos en la Penitenciaria de Mendoza en la que recientemente se
encontraron muertos atres reclusos.

Segun la informacion recibida, el 17 de junio de 2006, el preso Sebastian Alegandro
Hormazabal fue encontrado muerto en el Pabellon 9, celda 16, como consecuencia de heridas
multiples causadas por un instrumento corto-punzante. El 18 de junio de 2006, se encontraron
los cadaveres de los reclusos Diego Ferranti Lucero y Gerardo Gomez Gonzalez en un patio
del Pabellon 16 de maxima seguridad. Los dos reclusos habrian sido tradadados horas antes
desde la carcel de Cordobay su traslado se deberia aque el martes siguiente iban a declarar ante
el juez que instruye la causa por un motin ocurrido en Mendoza en el afio 2000. Segun la
informacion recibida ambos reclusos habrian sido apufialados y degollados.

De acuerdo a nuestras fuentes, dichas muertes no constituyen hechos aislados, sino que se dan en
un contexto reiterado de violencia y denuncias de violaciones a los derechos humanos en las
carceles de la provincia de Mendoza. Segun la informacion recibida, desde el afio 2000 han
muerto mas de 40 internos en dependencias del Sistema Penitenciario Provincial, con 22
fallecimientos registrados entre febrero 2004 y noviembre 2005. En el anexo a esta carta
incluimos una lista con los nombres, lafecha, € lugar y la causa de la muerte de los 22 internos
fallecidos durante este periodo. Diez de ellos habrian muerto como consecuencia de heridas
causadas por armas corto-punzantes, cinco por asfixia, uno debido a graves quemaduras, dos por
disparos de arma de fuego durante un intento de fuga, uno habria muerto electrocutado, un
recluso habria sido asesinado y luego descuartizado y otro habria aparecido colgado de su
cinturén en su celda. Seguin la informacion recibida, en noviembre del 2005 sblo existia avance
en dos investigaciones sobre estos fallecimientos.

Igualmente, se nos ha informado que las condiciones de reclusion en las carceles de la Provincia
de Mendoza son preocupantes. Existiria un grave hacinamiento en condiciones de insalubridad,
escasez de agua potable y de una atencibn médica adecuada. Un nimero elevado de presos
habria denunciado maltrato por parte del personal penitenciario, imposicion arbitraria de
sanciones y demora en los procesos judiciales. A este respecto, me gustaria llamar la atencién de
su Gobierno sobre las conclusiones del Grupo de Trabgjo sobre la Detencion Arbitraria, de la
Comision de Derechos Humanos de las Naciones Unidas. Durante su visita a centros de
detencion en varias provincias argentinas incluyendo Mendoza en septiembre y octubre de 2003,
el Grupo de Trabgjo pudo comprobar “el hacinamiento y las malas condiciones de seguridad,
salud, nutricion, vestimenta y sanitarias en la mayoria de los centros de detencién visitados.”
Doc. ONU.E/CN.4/2004/3/Add.3, 23 de diciembre de 2003, parrafo 62.

Por otro lado, quisierallamar la atencion de su Gobierno sobre laresolucion del 22 de noviembre
de 2004 de la Corte Interamericana de Derechos Humanos. En dicharesolucion, la Corte pidi6 al
estado argentino “adoptar las disposiciones necesarias para proteger la vida e integridad personal
de todas las personas privadas de la libertad en la Penitenciaria de Mendoza y en la unidad
Gustavo André de Lavalle, asi como la de todas las personas que se encuentren en €l interior de
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éstas’. En diciembre de 2004, la Comision Interamericana realizé una visita a las carceles de la
Provincia de Mendoza, y en su informe declaré que las medidas tomadas hasta el momento por
el Gobierno no eran idoneas ni suficientes y que los internos continuaban viviendo en
“condiciones infrahumanas’.

En este contexto, deseamos instar a su Gobierno a que investigue las muertes de los 22 reclusos
que fallecieron en las carceles de la Provincia de Mendoza entre el 2004 y el 2005, asi como las
muertes recientes de los reclusos Sebastian Alegjandro Hormazabal, Diego Ferranti Luceroy
Gerardo Gomez Gonzalez en Junio de 2006. Iguamente, instamos a Gobierno de su
Excelencia a que imponga las sanciones adecuadas a las personas responsables de estas muertes
y a que adopte todas las medidas necesarias para que dejen de repetirse este tipo de hechos. A
este respecto, Ilamamos la atencidén de su gobierno sobre los Principios relativos a una eficaz
prevencion e investigacion de las gjecuciones extralegales, arbitrarias 0 sumarias, resolucion
1989/65 del 24 de mayo de 1989 del Consejo Econdmico y Social. En particular, llamamos la
atencion sobre los principios 9 y 19 segun los cuales, los Gobiernos deben proceder a una
investigacion exhaustiva, inmediata e imparcial de todos los casos en que haya sospecha de tales
gjecuciones 0 amenazas; publicar en un informe las conclusiones de estas investigaciones; y
velar por que sean juzgadas las personas que la investigacion haya identificado como
participantes en tales ejecuciones, en cualquier territorio bajo su jurisdiccion.

Finalmente, instamos al Gobierno de su Excelencia a tomar todas las medidas necesarias para
garantizar las condiciones minimas de seguridad y de respeto de la integridad fisicay psicolégica
de todas las personas que se encuentran detenidas en las carceles de la Provincia de Mendoza. A
este respecto, llamamos la atencion de su Gobierno sobre las Reglas minimas para el tratamiento
de los reclusos, adoptadas por el Consejo Econdmico y Social en sus resoluciones 663C (XXI1V)
del 31 dejulio de 1957 y 2076 (LXII) del 13 de mayo de 1977, asi como sobre el Conjunto de
Principios para |la proteccion de todas las personas sometidas a cualquier forma de detencién o
prision, adoptado por la Asamblea General en su resoluciéon 43/173 del 9 de diciembre de 1988.

Es nuestra responsabilidad, de acuerdo con los mandatos que nos ha entregado la Comisién de
Derechos Humanos y que estén reforzados por las resoluciones pertinentes de la Asamblea
General, intentar conseguir clarificacion sobre los hechos llevados a nuestra atencién. En nuestro
deber de informar sobre esos casos a Consgo de Derechos Humanos, estariamos muy
agradecidos de tener su cooperacion y sus observaciones sobre |os asuntos siguientes, siempre y
cuando sean aplicables a caso en cuestion:

1. ¢Son exactos los hechos a los que se refieren las alegaciones?
2. ¢Fue presentada alguna queja?

3. Por favor, proporcione informacion detallada sobre las investigaciones iniciadas en
relacion con la muerte de Sebastian Algandro Hormazabal, Diego Ferranti Lucero y
Gerardo GOmez Gonzalez, asi como las muertes de los 22 reclusos que fallecieron en las
carceles de laProvincia de Mendoza entre el 2004 y el 2005. Por favor incluya el resultado de las
autopsias, y si éstas no tuvieron lugar o no fueron concluidas, le rogamos que explique el porgué.
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4, Por favor, proporcione informacién detallada sobre las diligencias judiciales vy
administrativas practicadas. ¢Han sido adoptadas sanciones de caracter penal o disciplinario
contralos presuntos culpables?

5. Por favor, indique si los familiares de los reclusos fallecidos obtuvieron algin tipo de
compensacion a modo de indemnizacion.

6. Por favor informe sobre las medidas adoptadas para que este tipo de incidentes no se
reproduzca
ANEXO
LISTA DE INTERNOSFALLECIDOSEN LASCARCELESDE MENDOZA ENTRE
2004 Y 2005
NOMBRE DE FECHA DE LUGAR DE DETALLES
INTERNO MUERTE MUERTE
Alaniz Morales, 21 demarzode |Penitenciaria |asesinado con un objeto corto-
Roberto Damian 2004 Pabellon 2 punzante
(19 afios)
Arguello Quiroga, 6dejuliode Penitenciaria  fallecio por heridas ocasionadas
Pablo Javier (22)  |2004 Pabellon 7 por un arma corto-punzante
Camargo Quiroga, |30 de octubre de Granja Penal de |asesinado por un grupo de
Alejandro 2004 Gustavo André |internos. Fallecié por heridas
ocasionadas con un arma corto-
punzante
Camargo Quiroga, 3 defebrerode Penitenciaria [fallecio en el Hospital
Marcelo (28; 2005 Pabellon 13 Lagomaggiore de heridas de
hermano de corto-punzante sufridas el 21
Algjandro) de noviembre de 2004
Carrefio 27 dejulio de Penitenciaria  |murié luego de ser atacado con
Contreras, Roy 2004 Pabellon 6 un arma corto-punzante. Fue
Antonio (21) llevado a Hospital
Lagomaggiore pero no se
recupero.
Castro Irazoque, |27 de septiembre Penitenciaria  |atacado con un arma corto-
Angel Patricio (29) |de 2004 Pabellon 13 punzante
Cudlar Vazquez, |17 demarzode Penitenciaria  Muerto apufiaadas
Luis 2005 Pabellon 5
GarciaContrera, 27 demarzode |Penitenciaria |habiasido atacado con un arma
Esteban Apolinario |2004 Pabellon 4 corto-punzante el 16 de marzo.

(25) fallecié en el Hospital Central
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NOMBRE DE

INTERNO

Manrique Inglés,
Marcelo Javier (27)

Naranjo Nievas,

Federico Daniel
(22); y Javier
Orlando Chacon
Araujo (26)

Reales Reynoso,

Sergio Dario; José

Alejo Falcon
Porras;, Javier

Antonio Gualpa;

Mario Guillermo

Andrada Molfay

Carlos Marcelo

Villaruel Murtg;

Roldan di

Benedetto, Jorge

Antonio

Saez, Ramon Pedro

Salinas Ares,
Sergio Norberto
(24)

Sandes Aguirre,

Sergio César (20
anos)

Videla Fernandez,

Ricardo David

FECHA DE
MUERTE

30 dejunio de
2004

28 dejunio de
2004

1 de mayo de
2004

28 de agosto de
2004

4 dejunio de
2004

4 de diciembre
de 2004

13 de agosto de
2005

22 dejunio de
2005

LUGAR DE
MUERTE

Penitenciaria
Pabell6n 8

Penitenciaria
Pabellones 11y
12

GranjaPenal de
Gustavo André

GranjaPenal de
Gustavo André

Penitenciaria
Pabellon 7

Penitenciaria
Complejo San
Felipe Seccion
extramuros
Penitenciaria
Pabellén 2

DETALLES

Atacado por otro interno con un
arma corto-punzante durante
una pelea.

murieron tras ser baleados por
personal penitenciario enun
supuesto intento de fuga.

Sergio Dario Reales Reynoso
murié araiz de varias lesiones
de arma corto punzantes
durante unarifa entre internos.
Losotros

murieron asfixiados luego de
un incendio ocasionado por
internos, en protestaalas
medidas disciplinarias
introducidas como castigo.
muerto con un arma corto-
punzante

murié en el Hospital Sicoli de
Lavalle como consecuenciade
guemaduras sufridas durante
los sucesos de 1 de mayo de
2004 arriba mencionados.

asesinado y luego
descuartizado

muri6 electrocutado. Segun
fuentes oficiales, fue provocado
por haber manipulado una
conexion eléctrica clandestina

aparecio colgado de su cinturdn
en su celda. Habia estado
encerrado mas de 20 horasy
tenia limitada las visitas.
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Australia: Death in Custody of Mulrunji

Violation alleged: Desath in custody

Subj ect(s) of appeal: 1 male (indigenous)

Character of reply: No response

Observations of the Special Rapporteur

The Special Rapporteur appreciates the preliminary information that was provided by the
Government of Australia in response to his earlier communication, but he regrets that the
Government has yet to provide the results of investigations, information on any penal or
disciplinary sanctions that were imposed, or information relating to any compensation provided
to the family of Mulrunji.

Follow-up letter dated 17 October 2006 (to an allegation letter sent on 21 December 2004)

| would like to draw your Excellency’s attention to our correspondence, (reflected in my report
to the Commission on Human Rights E/CN.4/2006/53/Add.1 p. 28), relating to the death in
custody of Cameron Doomadgee (Mulrunji) in a cell at the Palm Island police station in

November 2004. In its response, your Excellency Government informed that the case was being
investigated.

As further indicated in my observations | have made in my report, | would be grateful if your
Government could provide me with the results of the various investigations under way as well as
with detailed information on any penal or disciplinary sanctions that were imposed. | would also

be interested in getting information relating to any compensation provided to the family of
Mulrunji.

| would appreciate a response within sixty days. | undertake to ensure that your Government’s
response is accurately reflected in the report | will submit to the Human Rights Council for its
consideration.

Bangladesh: “Crossfire’ Killings by Special Forces Units

Violation alleged: Deaths due to attacks or killings by security forces

Subj ect(s) of appeals. 27 males

Character of reply: Receipt acknowledged
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Observation of the Special Rapporteur

The Special Rapporteur looks forward to receiving a substantive response concerning the many
deaths reported by the police and special forces as having occurred in “crossfire” with criminals
but that raise suspicions of being staged extrgjudicial executions. The SR would note, however,
that the Government has already taken longer than the customary 90 days to respond.

Allegation letter dated 22 August 2006

| am writing about the trend that has emerged in the last two years of criminal suspects being
shot and killed in crossfire while in the custody of Bangladeshi police or special forces.
According to the information that | have received, many of these deaths are explained by law
enforcement officials in a manner so consistent as to raise suspicions of police wrongdoing. The
pattern of incidents would suggest that what the police and special forces report as “crossfire”
deaths are in fact staged extrajudicial executions.

There are many examples to choose from, but | cite only three of the more recent:

() On or about 7 November 2005 a man identified only as Ahad, 30, was killed in a
shootout between police and Ahad’ s cohorts in Narayangan]. Police arrested Ahad earlier
that day or the day before. Following a confession, police took him to recover hidden
arms. Alleged accomplices of Ahad attacked the police, and Ahad was killed in the
crossfire.

(i) On or about 6 November 2005 Ebu Hossain, 29, was killed in a shootout between police
and Mr. Hossain's cohorts. A special team of police arrested Mr. Hossain about one day
earlier in Dhaka. After a confession, police took him to recover hidden arms. While
retrieving the arms, alleged accomplices of Mr. Hossain opened fire on police. Mr.
Hossain was killed in the crossfire while trying to flee.

(ili) ~ On or about 3 November 2005 Projapati Biswas, 45, was killed in a shootout between
police and Mr. Biswas's cohorts. Mr. Biswas was identified as the leader of the New
Biplabi Communist Party, an outlawed group. He was arrested about a day before in
Bolabunia village. After a confession, police took him to Tangramari village to recover
hidden arms. While retrieving the arms, accomplices of Mr. Biswas opened fire on the
police. Mr. Biswas was caught in the crossfire and killed instantly.

For additional cases, please see the table of recent incidents attached to this letter as an annex.
This table is by no means comprehensive. Indeed, | have received information concerning
hundreds of other incidents.

Many of the deaths involve the Rapid Action Battalion (RAB), although the regular police and
its auxiliary Cheetah and Cobra units are implicated as well. For example, in the year following
RAB'’s founding in or about June 2004, more than one hundred (100) crossfire deaths were
attributed to that agency. But other agencies have also been cited. | have received reports that
three hundred and twenty-four (324) people were killed by Bangladeshi police agencies in the
first nine months of 2005, and that between June 2004 and January 2006 there were four hundred
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and sixty-seven (467) crossfire deaths. As will be seen from the table of incidents, the crossfire
deaths have continued to occur ailmost daily in January 2006.

| am aware that several RAB officers have been subject to punitive action. | am aso aware the
government has called for an inquiry into some of these deaths. Nonetheless, the crossfire deaths
continue. Moreover, the frequency with which | receive such reports raises with some urgency
the possibility that police officers, and in particular RAB members, operate in an atmosphere of
effective impunity.

| remind Y our Excellency’ s Government that under Article 6(1) of the International Covenant on
Civil and Political Rights, every human being has the right not to be arbitrarily deprived of his or
her life. Death sentences may only be carried out pursuant to a final judgment rendered by a
competent court (Article 6(2)) in accordance with the requirements of due process (Article 14).
Accordingly, if these reported crossfire deaths in fact comprise extragjudicial executions, they
would represent a violation of the Bangladeshi government’s international human rights
obligations. It is also relevant that Bangladesh’s own constitution guarantees that no person shall
be deprived of life save in accordance with the law (Articles 31 and 32). In this context, the
number of suspectsthat are killed without legal processis alarming.

While | do not wish to prgudge the accuracy of the facts reported in any of the incidents
reported, it is my responsibility under the mandate provided to me by the Commission on Human
Rights and reinforced by the appropriate resolutions of the General Assembly, to seek to clarify
al such cases brought to my attention. Since | am expected to report on these cases to the
Commission | would be grateful for the cooperation of Your Excellency’s Government in
providing responses and observations related to the following:

0] With respect to the cases of Ahad, Ebu Hossain, and Projapti Biswas, summarized above:
a. Arethe facts alleged accurate? If not, please provide the correct details of each case.

b. Ineach case, police have alleged the dead suspect was wanted on a number of serious
charges. | would be grateful if in your response you substantiated such allegations
where possible, possibly with information about police investigations prior to arrest,
or explained why supporting evidence is not available.

c. Please provide details about any complaints lodged by the public about any of these
deaths and details of the response to such complaints.

d. Please provide the details, and where available the results, of any investigation, or
judicial or other form of inquiry carried out in relation to these cases.

e. Please provide the details of any criminal prosecutions or other disciplinary action
taken with respect to any officers. Please include the facts of the incident for which
the officers were punished, the details of the punishment, and whether the officer is
still serving on the force.
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f. Please indicate the amount, if any, of compensation that has been provided to the

families of the victims.

(i)

Please provide information concerning relevant oversight mechanisms, codes of conduct

or similar protocols governing Bangladeshi police and, in particular, the RAB. Please
provide information of any steps taken to prevent such crossfire deaths or other deaths

from occurring in the future.

Annex

Partial list of recent crossfire incidents

Date of incident Name of L ocation of Facts of case
the incident
deceased
1 | 2 March 2006 Nurul Sutidurgapur Mr. Islam, second in command of

Islam, alias | villagein Sadar | the Purba Banglar Communist Party

Nur, alias | upazila (Jangjuddha) of Khulna division, was

Rocky arrested by police on 1 March 2006
in the Shahpur camp in Jibonnagar
upazila. Police then took him to
recover arms from Sutidurgapur in
Sadar upazila. When they reached
their destination at about 4 am., Mr.
Islam’ s cohorts opened fire. A gun
battle followed. Mr. Iam died
trying to escape. One pipe gun and
seven gun bullets were recovered
from the scene.

2 | 27 February 2006 | Abdul Bholagan;j in Police arrested Mr. Qadir in the
Qadir Companigan; Bholaganj area on Sunday, 26
upazila February 2006. Police then returned

with him to the area early Monday
morning to seize looted goods. Once
there, Mr. Qadir’ s cohorts allegedly
opened fire. Mr. Qadir was shot
during the ensuing gunfight while
trying to escape. He died instantly.
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Date of incident

Name of
the
deceased

L ocation of
incident

Facts of case

25 February 2006

Al Amin
Shikder

Eastern
Housing Project
area under
Pallabi police
station in
Dhaka

RAB-4 members arrested Mr.
Shikder from near Arong shop in
Dhaka's Lamatia early Friday, 24
February 2006. The RAB took him
to the Eastern Housing Project area
at around 4:10 a.m. Saturday
morning to recover hidden arms.
When they reached the spot, Mr.
Shikder’ s cohorts allegedly opened
fire on the RAB, who fired back. Mr.
Shikder was killed in the crossfire
whiletrying to flea. The RAB
recovered one AK-47 rifle, three
pistols and 23 bullet rounds from the
scene.

13 February 2006

Asaduzzam
an Babu

Daulatpur area
of Khulna

Mr. Babu was arrested Friday, 10
February 2006, in Dhaka and handed
over to the Khulna Rapid Action
Battalion. Early Monday, the RAB
took Mr. Babu to the Daulatpur area
of Khulna to recover arms and arrest
his accomplices. When they reached
Daulatpur, his accomplices opened
fire on the RAB, who fired back. Mr.
Babu waskilled in the crossfire
while trying to escape. The RAB
recovered a gun and three bullets
from the area.

13 February 2006

Mohamma
d lliyas,
alias Tepa

Meradia

Mr. Iliyas was arrested from
Madhu’ s canteen in Dhaka
University on Sunday evening, 12
February 2006. Police took him to
Meradia Sunday at midnight to arrest
his accomplices and seize hidden
arms. In Meradia, Mr. lliyas's
cohorts allegedly opened fire on
police. Mr. lliyas was allegedly
killed in the crossfire when he tried
to flee.
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Date of incident

Name of
the
deceased

L ocation of
incident

Facts of case

6 | 9 February 2006

Alamgir
Hossain Ali

Paikpara of
Mirpur in
Dhaka

The RAB arrested Mr. Ali on
Wednesday, 8 February 2006. The
RAB took him to Habuler Pukurpar
in Paikpara at around 3:30 a.m.
Thursday to recover arms and arrest
his accomplices. When they arrived,
Mr. Ali’saccomplices allegedly
opened fire. Mr. Ali died after being
shot four times in the chest. He had
allegedly tried to escape and was
caught inthe crossfire. The RAB
recovered a cut rifle and a pistol
from the area.

7 | 24 January 2006

Mofazzd
Haque,
dlias Mofa

Uttaraarea of
Dhaka city

Following his arrest by the RAB,
Mr. Hagque was taken with another
detainee, Shaikh Golam Mostafa, to
the village Elaipur to seek
accomplices and recover arms and
ammunition. The RAB came under
fire when they reached the village.
During the gunfight, Mr. Haque
escaped and was shot, the RAB said.
The battalion members recovered
one revolver, two pipe guns, 16
rounds of ammunition and four spent
cartridges from the spot.

8 | 24 January 2006

Shaikh
Golam
Mostafa,
alias Mosto

Raeyermahal
area of Khulna
city

Mr. Mogtafawas arrested at his
house with one pipe gun and three
bullets. He was taken with another
detainee, Mofazzal Hague, to the
village Elaipur to seek accomplices
and recover arms and ammunition.
The RAB came under fire when they
reached the village. During the
gunfight, Mr. Mostafa escaped and
was shot, the RAB said. The
battalion members recovered one
revolver, two pipe guns, 16 rounds
of ammunition and four spent
cartridges from the spot.
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Name of
the
deceased

L ocation of
incident

Facts of case

17 January 2006

Monir
Talukder,
alias Moni

Mongla

Police arrested Mr. Talukder at a
brothel in Mongla the evening of
Tuesday, 17 January 2006. After he
gave them a statement, the police
took him to the Chowrangir Math
areain Monglato recover firearms.
He waskilled in crossfire when his
associates opened fire on the police.
Two guns, seven gun cartridges, and
four rifle bullets were recovered
from the scene of the shooting. Two
constables were also injured.

10

16 January 2006

Nazrul
[slam

Amin Bazar in
Dhaka

The RAB arrested Mr. ISlam the
night of 16 January 2006. After a
statement from Mr. Islam, RAB
members took him to Bias Union at
about 2:30 am. that same evening.
When they reached the Ratal
Dighiparaarea, Mr. Islam’s
associates fired on the RAB. The
RAB said Mr. Islam was shot trying
to flee during the shooting. A shutter
gun, three bullets, and five cartridges
were recovered from the scene.

11

16 January 2006

Sonu
Mondol

Jibonnagar
upazilain
Chuadanga

Jessore police arrested Mr. Mondol
and two other men at Dadpur village
on 15 January 2006. He was
subsequently remanded to the
custody of Chuadanga police.
Following a statement from Mr.
Mondol, Jibonnagar took him to
Purondarpur village to retrieve
illegal firearms. The police were
ambushed when they reached
Hasdah village at approximately
4:40 am. Police said that Mr.
Mondol tried to escape in the
ensuing firefight and was killed. One
shutter gun and twelve bullets were
recovered from the scene.
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Facts of case

12

10 January 2006

Nuruzzama
n, aias
Nura

Madangan;
Road in
Chowala

Detectives arrested Mr. Nuruzzaman
in Narsingdi on 10 January 2006.
The Narsingdi police then took him
to Chowalato recover firearmsand
arrest his accomplices. Police said
that as they reached Madangan
Road in Chowala, associates of Mr.
Nuruzzaman opened fire on them at
about 8:30 p.m. Mr. Nuruzzaman
was killed in the crossfire. The
police seized two light guns, two
bullets and two cartridges from the

spot.

13

10 January 2006

Mohamma
d Mizanur
Rahman

Khulna

The RAB arrested Mr. Rahman in
Rayermahal in Khalishpur in 8
January 2006. One day later, they
later took him to the city to recover
firearms and arrest his accomplices.
The RAB came under fire at around
4 am. Mr. Rahman was killed in the
crossfire. The RAB recovered one
pistol with two bullets, one pipe gun,
seven bullets of a.303 rifle, and two
empty cases of shotgun cartridges.

14

8 January 2006

Sohel

Lauzani

Mr. Sohel of Dhaitpur village was
killed when police made araid on a
gang on early morning of 8 January
2006. Mr. Sohel waskilled in the
firefight between his gang and the
police.

15

5 January 2006

Khandakar
Selim
Ahmed
Tutul

Moralparain
Damodar

Mr. Tutul was arrested from his
village home on 3 January 2006 by
the RAB. He was later taken to
Damodar to recover firearms and
arrest his associates. When the RAB
reached the Moralpara area, Mr.
Tutul’ s associates fired shots at
them. Mr. Tutul was shot while
trying to escape during the fight, the
RAB said. The RAB recovered two
pipe guns, a pistol, and eleven
bullets from the area.
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16 | 4 January 2006 Abul Demra Suburbs | RAB members arrested Mr. Khan at
Kalam of Dhaka about 9:30 p.m. on 3 January 2006 in
Khan, alias Kanchpur. During interrogation, Mr.
Kalam Khan reportedly told the RAB that
Dakat his gang members had assembled in
at one of the gang’s hideoutsin
Demrain preparation to carry out a
robbery. RAB members took Mr.
Khan to that location, where they
were fired upon. Mr. Khan tried to
run away and was shot in the
crossfire.
17 | 1 January 2006 Motiar Tekin Police arrested Mr. Moti from
Rahman Araizahar thana | Modonpur the evening of 31
Moti December 2005. Police then took
him to Tek to recover arms. When
they reached Tek, Mr. Moti’s
associates opened fire. The police
said that Mr. Moti was shot trying to
escape during the encounter. Police
recovered arevolver, nine bullets,
six bombs and other weapons from
the area.
18 | 24 October 2005 Hasanuzza | Beel Dakatiain | Mr. Biswas, regional leader of the
man Milon | Khanjahan Ali | Purbo Banglar Communist Party,
Biswas, thana was arrested Thursday, 20 October
aged 30 2005 in Dhaka. He was taken to

Khulna for interrogation and arms
recovery. In accordance with his
statement to the police, he police
took him to Beel Dakatiato look for
his associates. When they reached
there at 2:40 am. on Monday 24
October 2005, Mr. Biswas's
accomplices opened fire on police.
Police fired back, and Mr. Biswas
was shot and instantly killed in the
crossfire. A pipe gun, one gun, and
eight bullets were recovered by
police. Police said Mr. Biswas was
wanted for several incidents,
including murder.
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19 | 29 September
2005

Bhaista
Titu (alias
Titu), aged
24

Dhaka

A team of RAB-3 arrested Titu in
Dhaka on Wednesday 28 September
2005 at about 11 am. During
interrogation, he reportedly
confessed he had hidden arms and
ammunition in the area. RAB men
took Titu to the West Rampura area.
When they reached the Baubazar
areaat about 3:45am., Titu's
accomplices encountered the team
and opened fire. A RAB press
release said Titu was caught in the
ensuing crossfire and died while his
accomplices managed to escape. The
release said a single-barrel gun, one
0.22-bore revolver, and severa
rounds of bullet were recovered from
the scene. Police said Titu was
wanted in several cases, including
murder.

20 | 29 September
2005

Md Shah
Alam, aged

Khulna City

RAB sources said Mr. Alam was
arrested from Khalishpur in Khulna
city. The RAB took him to recover
arms early Thursday morning. When
they reached the place where the
arms were said to be located, his
accomplices opened fire, forcing the
RAB to fire back. Mr. Alam was
caught in the crossfire trying to flee
and died on the spot. A RAB
member was also injured in the
shootout. One gun, one pipe-gun and
several bullets were seized from the
gpot. Mr. Alam was an accused of 18
cases, including two murders.
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21

9 September 2005

Tower
Selim, aged

Dhaka/Takka
Maath area
under Fatullah
thana

Mr. Selim, along with hiswifeand a
caretaker, was arrested by the
Detective Branch of the police in
Dhaka on 8 September 2005.
According to his statement, DB and
Fatullah police took him to Takkar
Maath area at about 3:30 am. to
recover hidden arms. As soon as
police along with Selim reached the
area, his cohorts opened fire on
them, forcing police to fire back. Mr.
Selim was caught in the crossfire
while trying to escape and received
serious bullet injuries. A revolver, a
gun and six rounds of bullets were
recovered from the spot. Later, he
was rushed to the Narayanganj Sadar
hospital where the attending doctors
declared him dead, police said. Mr.
Selim was wanted in seven murder,
snatching and other criminal cases,
police said.

22

4 September 2005

Amirul,
alias
Shutki,
alias Faruk

Dhaka-
Narayanganj
highway and
Ramdia Baor

Police said they arrested Amirul, a
regional leader of Janajuddha, from
Dhaka-Narayanganj highway on
Friday, 3 September 2005. As per his
statement, police brought Amirul to
Ramdia Baor to recover firearms.
When they reached the place at
about 11 p.m. Saturday, his
accomplices opened fire on the
policemen, forcing them to fire back.
"Amirul was caught in the crossfire
and died on the spot,” police said. A
shutter-gun and six rounds of bullet
were recovered from the scene.
Amirul, who hailed from
Parlaxmipur village in Alamdanga
upazila, was wanted in a number of
cases, police said.
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23 | 9 duly 2005 Khandaker | Dhaka Mr. Hossain died in the shootout

| gbal (Rayerbazar while his associates fled the scene.
Hossain, area) Police said they received a secret
alias Deep, information earlier in the evening
alias Gala that about ten terrorists were

Kata preparing to commit a crime near the
Masum Martyred Intellectuals Monument in
the city's Rayerbazar area. A team of
detective police "Cheeta' rushed to
the spot and challenged the gang.
Mr. Hossain suffered severe bullet
wounds in the firefight, during which
twenty fiveto thirty shots were
exchanged. He was taken to Dhaka
Medical College Hospital, where
doctors declared him dead at about
3:30 am. Police sub-inspect
Shafiuddin Sheikh and sub-inspector
Igbal Hossain were also injured in
the shootout and were being treated
at Rgjarbagh Police Hospital. Police
recovered aforeign-made 7.62 pistol
and two bullets from the scene.

24 | 30 April 2005 Atiyar Chuadanga Police arrested Mr. Rahman, 40,
Rahman fromahouse a Alamdangain
Chuadanga on Wednesday and took
him to the village to seize his
firearms. He was killed in “ crossfire”
when his associates opened fire on
police and the law enforcers
retaliated, the police said. He was
accused of three criminal offences
including two murders.

Response of the Government of Bangladesh dated 29 August 2006

The Government of Bangladesh acknowledged receipt of the Special Rapporteur’s letter sent on
22 August 2006 concerning alleged criminal suspects being shot and killed in crossfire while in
the custody of Bangladesh police or special forces.

“Reiterating the full support and cooperation of the Government of Bangladesh to the mandate
and work of the esteemed Special Rapporteur and to other human rights special procedures and
complaints mechanisms, the Permanent Mission has the honour to assure that the contents of the
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communication have been duly noted. The OHCHR may be assured that its request will be
carefully considered as it deserves’.

Bangladesh: Attack on Journalist Sumi Khan

Violation alleged: Desath threats and fear of imminent extrgjudicial execution

Subj ect(s) of appeal: 1 female (journalist)

Character of reply: No response

Observations of the Special Rapporteur

The Special Rapporteur appreciates the preliminary information that was provided by the
Government of Bangladesh in response to his earlier communication regarding the attack and
death threats against Sumi Khan, but he regrets that the Government has not responded to his
request for the results of investigations or information on the measures taken to ensure her
safety.

Follow-up letter dated 17 October 2006 (to aletter of allegation sent on 5 May 2004)

| would like to draw your Excellency’s attention to our correspondence, (reflected in my report
to the Commission on Human Rights E/CN.4/2006/53/Add.1 p. 31), relating to the death of
journalist Sumi Khan who was stabbed and critically wounded in the Nandan Kanon area of
Chittagong on 27 April 2004. In its response, your Excellency Government informed that four
persons were arrested and investigated and that all attempts had been made for the personal
security of Ms Khan.

As further indicated in my observations, | would be grateful if your Government could provide
me with detailed information relating to the outcome of this case and to the measures taken to
ensure Ms Khan's personal security.

| would appreciate a response within sixty days. | undertake to ensure that your Government’s
response is accurately reflected in the report | will submit to the Human Rights Council for its
consideration.

Bangladesh: “Crossfire’ Killings of Abul Hawladar and Md. Shamim

Violation alleged: Deaths due to attacks or killings by security forces

Subj ect(s) of appeal: 2 males

Character of reply: Receipt acknowledged
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Observations of the Special Rapporteur

The Specia Rapporteur looks forward to receiving a substantive response concerning the deaths
of Abul Hawladar and Md. Shamin.

Allegation letter dated 30 October 2006

In this connection, | would like to bring to your Government’s attention information | have
received regarding the killings of two persons, reportedly in a ‘crossfire’ by the Rapid Action
Battalion (RAB) in Khulna on 1 September 2006, after they were arrested from their respective
houses.

According to the information received, on the morning of 1 September 2006, a Rapid Action
Battalion (RAB) team arrested Mr. Md. Shamim (laundry worker) and Mr. Abul Hawladar
(chicken-seller) from the Tutpara area in Khulna. Early in the morning on September 2, sounds
of gunfire and hand bombs blasted throughout the streets awaking the inhabitants of Baro
Khalpar, Khulna city. When local people thought that it was a robbery they began to shout at the
culprits; however, the RAB officers urged them not to worry and explained that they had an
‘encounter' with an extremist group.

In its news release issued on September 2, the RAB-6 reported that they arrested Mr. Abul
Hawladar and Mr. Md. Shamim from Tutpara on September 1, at around 9:00 am. During their
interrogation, both men reportedly confessed that they were cashiers (toll-collector) of the
underground extremist party "Jangjuddho” (Mass war). They also revealed the names of their
associates, who were allegedly plotting destructive activities on aregular basis at their meetings
inthe Baro Khalpar area.

The RAB officials informed that when they took Abul and Shamim to the Baro Khalpar area,
terrorists open fired against the officials, who then replied with gunshots. The RAB officials also
claim that during the ‘encounter’ between the RAB and the gang, Abul and Shamim fled the
scene. The police along with local people then found their bodies and brought Abul and Shamim,
to the hospital where the on duty doctors declared them dead. According to the information |
have received, the killings have not been investigated and they have been recorded as “killings in
encounter”.

It has been alleged that the use of lethal force against Abul Hawladar and Md. Shamim from
Tutparawas not justified and that these killings are not an isolated incident. In this respect, it has
been brought to my attention that 283 persons were reportedly killed in similar circumstances by
the RAB since it began its operations in June 2004, in the aftermath of the anti-crime operation
“Clean Heart”. | understand that many of these killings share certain common elements as they
are often reported by the RAB as having taken place in an exchange of fire with the RAB, which
is usualy triggered by the presence of “terrorists’. In other instances, reports indicate that the
culpritstried to escape and were caught in crossfire.
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Concerns have also been expressed for the families of the deceased who have reportedly
received death threats by members of the RAB who told them not to speak out regarding the
circumstances of the deaths of their relatives.

While | do not wish to prejudge the accuracy of these reports, | would like to refer Your
Excellency's Government to the fundamental principles applicable to such incidents under
international law. Article 6 of the International Covenant on Civil and Political Rights provides
that no one shall be arbitrarily deprived of his or her life. As the Human Rights Committee has
clarified, “arbitrarily” means in a manner “disproportionate to the requirements of law
enforcement in the circumstances of the case” (Views of the Committee in the case Suérez de
Guerrero v. Colombia, Communication no. 45/1979, § 13.3). In order to assess whether the use
of lethal force was proportionate to the requirements of law enforcement, there must be a
“thorough, prompt and impartial investigation” (Principle 9 of the Principles on the Effective
Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions). This principle
was reiterated by the 61st session of the Commission on Human Rights in Resolution 2005/34 on
“Extrgjudicial, summary or arbitrary executions’ (OP 4), stating that all States have “the
obligation ... to conduct exhaustive and impartia investigations into al suspected cases of
extrgjudicial, summary or arbitrary executions’. The Commission added that this obligation
includes the obligation “to identify and bring to justice those responsible, ..., to grant adequate
compensation within a reasonable time to the victims or their families and to adopt all necessary
measures, including legal and judicial measures, in order to ... prevent the recurrence of such
executions’.

| would also like to appeal to your Excellency’s Government to instruct its Rapid Action
Battalion teams to comply with the United Nations Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials. These principles note, inter alia, that law enforcement
officials should “as far as possible apply non-violent means before resorting to the use of force
and firearms’ and that “in any event, intentional lethal use of firearms may only be made when
strictly unavoidable in order to protect life’. | would aso like to draw your Excellency’s
attention the Code of Conduct for Law Enforcement Officials, adopted by the General Assembly
resolution 34/169 (1979) which more succinctly stresses the limited role for lethal force in al
enforcement operations.

It is my responsibility under the mandate provided to me by the Commission on Human Rights
and reinforced by the appropriate resolutions of the General Assembly and extended by the
Human Rights Council, to seek to clarify all cases brought to my attention. Since | am expected
to report on these aleged incidents, | would be grateful for your cooperation and your
observations on the following matters:

1. Arethe facts alleged in the above summary accurate?
2. On what basis was it decided to kill, rather than capture, Abul Hawladar and Mr. Md.
Shamim? What rules of international law does your Excellency’s Government consider to

govern these incidents?

3. Please provide the details, and where available the results, of any police investigation,
medical examination (autopsy), and judicial or other inquiries carried out in relation to the
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alleged use of lethal force in the above incidents. If no inquiries have taken place, or if they have
been inconclusive, please explain why.

4. Please provide the details of any disciplinary measures or criminal prosecution in relation
to the members of the armed forces responsible for the above killings.

5. Please state whether any investigation into the alleged death threats against the families of
Abul Hawladar and Mr. Md. Shamim have been initiated. If no inquiries have taken place, or if
they have been inconclusive, please explain why. If investigations have occurred, were any
measures taken to protect the families of the victims.

Response of the Government of Bangladesh dated 3 January 2007

The Government of Bangladesh assures the Special Rapporteur that the contents of the
communication have been duly noted and forwarded to the concerned authorities for necessary
response.

Burundi: Mort en Détention de Quatre Hommes
Violation alléguée: Mort en détention

Objet del’appe: 4 hommes

Caractére delaréponse: Pas de réponse
Observations du Rapporteur Spécial

Le Rapporteur Spécia regrette que le Gouvernement du Burundi n'ait pas coopéré avec le
mandat qui lui a été conféré par I’ Assemblée Générale et la Commission pour les Droits de
["Homme.

Lettre d’allégation envoyée le 1 septembre 2006 conjointement avec le Rapporteur spécial sur
latorture

Nous souhaiterions attirer |'attention de votre gouvernement sur des informations recues a
propos de la mort de M. Nizigiyimana Salvator, M. Mugenzi Moise, M. Rénovat Niyonzima,
et M. Didace Ngendandumwe. Selon les informations regues:

Les corps mutilés de ces quatre individus auraient été retrouvés par les habitants de la
commune de Kinama, Mairie de Bujumbura, le 15 aolt 2006. Ces quatre individus
auraient é&é arrétés dans la commune de Kamenge Urban, province de Bujumbura, le 4
ao(t 2006 par un agent non officiel du Service National de Renseignement et deux
policiers en civil qui les auraient accusés de collaborer avec le Front de Libération
Nationale. |ls auraient &é amenés vers une station service de la commune de Kamenge,
ou ils auraient é&é frappés et détenus dans les toilettes. Le jour suivant, ils auraient éé
emmenés a la commune de Mutuzi et le 6 aout, ils auraient &é emmenés au camp de
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SOCARTI avant d'étre emmenés, le 9 aout, au poste de police de Kinama ou ils auraient
été grievement frappés.

Le 14 ao(t, alors que les quatre individus étaient sous I’ autorité de la Police de la Sécurité
Intérieure, un agent non officiel du Service National de Renseignement accompagné par
des policiers en civil ainsi que d’ autres agents du Service National de Renseignement les
auraient retirés de leur cellule et les auraient emmenés dans un taxi. Plus tard dans la nuit,
le taxi aurait été vu prés de la position des Forces Nationales de Défense de Kanga,
Commune de Kinama, ou I’ acces lui aurait été refuse. Aprés que le taxi se soit éloigné de
guelques centaines de metres, des cris et le bruit d’armes a feu se serait fait entendre. Les
corps des quatre individus auraient été retrouvés le lendemain, leurs corps criblés de
balles et portant trace de coups de couteau.

Sans vouloir a ce stade préuger des faits qui nous ont é&é soumis, nous aimerions atirer
I'attention de votre Excellence sur les principes fondamentaux applicables a ces faits. L’ article 6
du Pacte international relatif aux droits civils et politiques contient le droit de ne pas ére
arbitrairement privé de lavie. L’ article 7 du méme Pacte et I'article 1 de la Convention contre la
torture et autres peines ou traitements cruels, inhumains ou dégradants interdisent latorture et les
peines ou traitements cruels, inhumains ou dégradants.

Les rapports indiquent que les victimes ont été vues vivantes pour la derniére fois lorsgu’ elles
ont é&é sous I’autorité des forces de sécurité du Gouvernement de votre Excellence. Dans ces
circonstances, le droit international des droits de I’'homme établit une présomption de
responsabilité de |’ Etat réfutable pour les violations du droit a la vie et a I'intégrité physique et
morale.

De méme, I'article 12 de la Convention contre la torture requiert que les autorités compétentes
procédent immédiatement a une enquéte impartiale chaque fois qu'il y a des motifs raisonnables
de croire qu'un acte de torture a é&é commis sur tout territoire sous sa juridiction, I'article 7
requiert les Etats partie de soumettre les auteurs présumés d’actes de torture a ses autorités
compétentes pour |'exercice de I'action pénale. La Commission des droits de I’ homme a souligné
dans sa résolution 2005/39 (paragraphe 3) que «toutes les allégations faisant état d’ actes de
torture ou d’ autres peines ou traitements cruels, inhumains ou dégradants doivent ére examinées
sans délai et en toute impartialité par I’ autorité nationale compétente, que ceux qui encouragent,
ordonnent, tolérent ou commettent de tels actes doivent en étre tenus pour responsables et
sévérement punis, y compris les responsables du lieu de détention ou il est établi que I’ acte
interdit a été commis, et note a cet égard que les Principes relatifs aux moyens d’ enquéter
efficacement sur la torture et autres peines ou traitements cruels, inhumains ou dégradants et
d établir la réalité de ces faits (Principes d’ Istanbul) constituent un moyen utile de combattre la
torture ».

Comme indiqué par les «Principes relatifs a la prévention efficace des exécutions
extrajudiciaires, arbitraires et sommaires et moyens d'enquéter efficacement sur ces exécutions »
résolution 1989/65 du 24 Mai 1989, le droit international exige des Gouvernements qu’ une
engquéte approfondie et impartiale sera promptement ouverte dans tous les cas ou l'on
soupconnera des exécutions extrajudiciaires, arbitraires et sommaires » (Principe 9). Comme
indiqué par la Commission des droits de I’'Homme dans sa résolution 2005/34 (paragraphe 4),
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ceci comprend I'obligation d'identifier et de traduire en justice les responsables, ...,
d indemniser comme il convient, dans undélai raisonnable, les victimes ou leur famille, et
d adopter toutes les mesures nécessaires, notamment les mesures légales et judiciaires, afin de
mettre un terme a I'impunité et d’empécher que de telles exécutions ne se reproduisent ». Nous
souhaitons souligner que, en raison de la responsabilité présupposée de I’ Etat en cas de morts en
détention, celui-ci reste dans I’ obligation de verser une réparation financiére aux membres de la
famille des victimes méme dans I’ hypothese ou les circonstances du déces et I'identité des
personnes responsables N’ ont pu étre établies.

Nous prions votre Gouvernement de prendre toutes les mesures nécessaires pour diligenter des
enquétes sur les violations perpétrées et de traduire les responsables en justice. Nous prions
également votre Gouvernement d'adopter toutes les mesures nécessaires pour prévenir la
répétition des faits mentionnés.

Il et de notre responsabilité, en vertu du mandat qui nous a été confié par la Commission des
Droits de I’'Homme et par les résolutions de I’ Assemblée générale de solliciter votre coopération
pour tirer au clair les cas qui ont été portés a notre attention. Etant dans I’ obligation de faire
rapport de ces cas au Consell des Droits de I’'Homme, nous serions reconnaissant au
Gouvernement de Votre Excellence de ses observations sur les points suivants :

1. Les faits tels que relatés dans le résumé du cas sont-ils exacts? Si tel n'est pas le cas,
guelles enquétes ont é&é menées pour conclure a leur réfutation ?

2. Au cas ou une plainte a été déposée, quelles suites lui ont été données ?

3. Veuillez fournir toute information, et éventuellement tout résultat des enquétes menées,
examens médicaux, investigations judiciaires et autres menées en relation avec les faits.

4. Si les allégations sont avérées, veuillez fournir toute information sur les poursuites et
procédures engagées contre les auteurs de la violence.

5. Veuillez indiquer si les familles des victimes ont éé indemni sées.
Cameroun: Mort deM. Oumarou a Maroua

Violation alléguée: Mort due a des exécutions par des forces de sécurité

Objet del’appe: 1 homme

Caractére dela réponse: Pas de réponse (communication envoyée récemment)
Observations du Rapporteur Spécial

L e Rapporteur Spécial attend de recevoir une réponse a sa lettre d’ allegation qu’il a récemment
envoyee.
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Lettre d’allégation envoyée le 23 novembre 2006 conjointement avec le Rapporteur spécial sur
latorture

Nous souhaiterions attirer I’ attention de votre Gouvernement concernant les actes de torture dont
cing jeunes hommes auraient été victimes apres leur arrestation, ainsi que le décés de M.
Oumarou suite aux blessures que lui auraient éé infligées par membres des forces de sécurité en
civil.

Selon les informations regues, le 28 octobre 2006, M. Hamidou Ndjidda, M. Dikouza Aziz, M.
Amadou Ismaela Balo, M. Hamza Hamadou et M. Gilbert Bring Moumini, ont &é arré&ésa
leur domicile sans motif apparent, suite a une opération du Bataillon d’Intervention Rapide
(BIR) de Salak.

Les cing jeunes hommes auraient été détenus pendant trois jours dans les locaux du BIR & Salak.
Durant leur détention Ils auraient &é battus, menacés de mort, attachés par des cordes, dénudés
et humiliés. D’ aprés nos sources, les cing jeunes hommes ont ensuite été confiés a la Brigade
territoriale ou ils ont passé quatre jours avant d’ étre déférés devant le Procureur de la République
pour « vagabondage ». Durant ces quatre jours, les jeunes hommes auraient été privés de
nourriture et aucune visite de leur famille ne leur aurait été accordée. Apres avoir constaté |’ état
physique des cing hommes, le Procureur aurait ordonné leur conduite a I'hdpital. Toutefois,
aucun soin ne leur aurait été prodigué apres leur libération.

D’autre part, dans la nuit du 28 octobre 2006, M. Oumarou, né le 11 mai 1981, est décédé alors
gu'il dormait devant le domicile de son pére a Maroua, suite aux blessures infligées par des
éléments du BIR en civil, armés de fusil et de gourdins. Alerté par les cris, le pére de la victime,
aurait tenté de venir au secours de son fils mais les agresseurs lui auraient donné I’ ordre de rester
al’intérieur de lamaison. La victime serait décédée sur place, apres avoir été battue, trainée sur
plusieurs metres et abandonnée.

Sans vouloir a ce stade nous prononcer sur les faits qui nous ont &€ soumis, nous prions votre
Gouvernement de prendre toutes les mesures nécessaires pour enquéter, juger et imposer les
sanctions adéquates, a toute personne responsable de la mort de M. Oumarou e des actes de
torture infligés aux cing jeunes hommes mentionnés ci-dessus. Nous prions également votre
Gouvernement de prendre toute mesure efficace pour éviter que de tels actes ne se répétent.

Dans ce contexte, nous souhaiterions attirer | attention de votre Gouvernement sur les principes
relatifs a une prévention et investigation efficace des exécutions extralégales, arbitraires ou
sommaires, Résolution 1989/65 du 24 mai 1989 du Conseil Economique et Social. En
particulier, nous attirons I’ attention sur les principes 9 a 19 selon lesguels les gouvernements
doivent procéder a une investigation exhaustive, immédiate et impartiale de tous les cas pour
lesquels il y a une suspicion de telles exécutions ou menaces; publier dans un rapport les
conclusions de ces enquétes; et veiller a ce que les personnes gque I’ enquéte a identifié comme
participant a de telles exécutions soient jugées, dans n’'importe quel territoire se trouvant sous sa
juridiction.

De méme, nous souhaiterions attirer |’ attention de votre Gouvernement sur la Résolution
2005/39 de la Commission des droits de I'hnomme. Le paragraphe 1 de la Résolution «
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Condamne toutes les formes de torture et autres peines ou traitements cruels, inhumains ou
dégradants, qui sont et demeureront interdits quels que soient le lieu ou I'époque et que rien ne
saurait donc justifier, et demande aux gouvernements d'appliquer pleinement l'interdiction de la
torture et autres peines ou traitements cruels, inhumains ou dégradants ». Le Paragraphe 3
souligne en particulier que « toutes les allégations faisant état d'actes de torture ou de peines ou
traitements cruels, inhumains ou dégradants doivent étre examinées sans délai et en toute
impartialité par |'autorité nationale compétente, que ceux qui encouragent, ordonnent, tolerent ou
commettent de tels actes doivent étre tenus pour responsables et sévérement punis, y compris les
responsables du lieu de détention ou il est avéré que I'acte interdit a été commis, note a cet égard
les Principes relatifs aux moyens d'enquéter efficacement sur la torture et autres peines ou
traitements cruels, inhumains ou dégradants (Principes d'Istanbul), offrent un moyen utile de
combattre la torture». A ce méme égard, I article 12 de la Convention contre la torture et autres
peines ou traitements cruels, inhumains ou dégradants, stipule que tout Etat partie veillera a ce
gue « les autorités compétentes procedent immédiatement a une enquéte impartiale chaque fois
gu'il y a des motifs raisonnables de croire qu'un acte de torture a é&é commis sur tout territoire
sous sajuridiction ».

Il est de notre responsabilité, en vertu des mandats qui nous ont été confiés par la Commission
des droits de 'Homme et par les résolutions de I’ Assemblée Générale des Nations Unies,
prolongées par le Conseil des Droits de I'Homme, de solliciter votre coopération pour tirer au
clair les cas qui ont été portés a notre attention. Dans |’ obligation d’ en faire rapport au Conseil
des Droits de I"'Homme, nous serions reconnaissants au Gouvernement de votre Excellence de
ses observations sur les points suivants :

1. Les faits tels que relatés dans le résumé des cas sont-ils exacts? Si tel n'est pas le cas,
guelles enquétes ont éé menées pour conclure a leur réfutation ?

2. Au cas ou des plaintes ont é&é déposées, quelles suites leur ont éé données ?

3. Veuillez fournir toute information, et éventuellement tout résultat des enquétes menées,
examens médicaux (autopsie), investigations judiciaires et autres menées en relation avec la mort
de M. Oumarou et les actes de torture infligés aux cing jeunes hommes mentionnés.

4, Veuillez fournir toute information sur les poursuites et procédures engageées.

5. Veuillez indiquer si les victimes ou leurs familles ont éé indemnisées.

Chile: Muerte de Juan Juan Domingo Collihuin Catril

Violacion alegada: Muerte a consecuencia de ataque 0 asesinato por fuerzas de seguridad

Per sona objeta del llamamiento: 1 hombre (indigena)

Carécter delarespuesta: No respuesta
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Observaciones del Relator Especial

El Relator Especia lamenta que € Gobierno de Chile no haya cooperado con e mandato
otorgado a Relator Especial por la Asamblea General y la Comision de Derechos Humanos.

Carta de alegacion mandada el 7 de noviembre de 2006 con el Relator Especial sobre la
situacion de los derechos humanos y las libertades fundamentales de los indigenas y Relator
Especial sobre la cuestion de latortura

Quisiéramos sefidar a la atencién urgente de Su Gobierno la informacién que hemos recibido en
relacion con la muerte del Sr. Juan Juan Domingo Collihuin Catril, Lonko (autoridad
tradicional mapuche), de 71 afios de edad, y asi como las graves heridas causadas a dos de sus
hijos, los Sres. Juan L orenzo Collihuin Nanculef y José Domingo Collihuin Nanculef, durante
a alanamiento policial que tuvo lugar en su domicilio familiar ubicado en la Comunidad de
Bollico Grande, Comuna de Nueva I mperial, en la IX Regién.

Seguin las informaciones recibidas,

El 28 de agosto de 2006, alrededor de la una de la madrugada, un contingente policial
supuestamente integrado por unos catorce carabineros, incluyendo personas uniformadas
y de civil, habrian penetrado en & domicilio del Lonko Juan Domingo Collihuin Catril,
aegando que miembros de su familia eran responsables de un delito de abigeato
cometido en Iquique. Segun estas informaciones, los carabineros, sin exhibir orden de
allanamiento y detencidn, habrian procedido a disparar indiscriminadamente al interior de
la vivienda. Las informaciones alegan que uno de los carabineros, e sargento Sr. Luis
Mariman Lévio, habria disparado directamente contra el Lonko Juan Domingo Collihuin
Catril, asi como contra los Sres. Juan Lorenzo y José Domingo Collihuin Nanculef,
guienes habrian salido en defensa de su padre. La muerte del Lonko se habria producido
consecuencia de un impacto de bala en el térax, mientras sus hijos habrian recibido
impactos de bala en las caderas.

Las informaciones gque hemos recibido alegan también que, tras los hechos, los Sres. Juan
Lorenzo y José Domingo Collihuin Nanculef se habrian dirigido ala Comisaria de Nueva
Imperial para denunciar la agresion y demandar asistencia. Se alega que los carabineros
se habrian negado a prestar dicha asistencia, y que los hermanos Collihuin Nanculef
habrian tenido que desplazarse por sus propios medios a hospital de Temuco. Durante su
estadia en dicho hospital, el Sr. Juan Lorenzo Collihuin Nanculef habria sido detenido
bajo la acusacién de abigeato.

Sin implicar de antemano, una conclusion sobre los incidentes descritos, deseamos llamar la
atencion del Gobierno de su Excelencia sobre las normas fundamentales enunciadas en la
Declaracion Universal de Derechos Humanos y el Pacto Internacional de Derechos Civiles y
Politicos. Los articulos 3 y 6 de estos instrumentos garantizan a todo individuo el derecho a la
vida'y ala seguridad de su personay disponen que este derecho sea protegido por la ley y que
nadie sea arbitrariamente privado de su vida.
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Nos gustaria también Ilamar la atencién de su Gobierno sobre los principios 4 y 5 de los
Principios Basicos sobre el Empleo de la Fuerza y de Armas de Fuego por los Funcionarios
Encargados de Hacer Cumplir la Ley. Segun €l principio 4 “Los funcionarios encargados de
hacer cumplir la ley, en el desempefio de sus funciones, utilizaran en la medida de lo posible
medios no violentos antes de recurrir al empleo delafuerzay de armas de fuego”. En estamisma
perspectiva, el principio 5 recuerda que “ Cuando el empleo de las armas de fuego sea inevitable,
los funcionarios encargados de hacer cumplir la ley, @) Ejerceran moderacion y actuaran en
proporcion alagravedad del delito y al objetivo legitimo que se persiga; b) Reduciran a minimo
los dafios y lesiones y respetardn y protegerdn la vida humana; c) Procederan de modo que se
presten lo antes posible asistencia y servicios médicos a las personas heridas o afectadas; d)
Procuraran notificar lo sucedido, a la menor brevedad posible, a los parientes o amigos intimos
de las personas heridas o afectadas’. (Adoptados por el Octavo Congreso de las Naciones Unidas
sobre Prevencion del Delito y Tratamiento del Delincuente, celebrado en La Habana (Cuba) del
27 de agosto a 7 de septiembre de 1990).

|gualmente, quisiéramos llamar la atencion del Gobierno de Su Excelencia sobre la gravedad de
los hechos alegados, asi como por el contexto de conflictividad social en el que se registran.

En el curso de su visita oficial a Chile en 2003, el Relator Especial sobre la situacion de los
derechos humanos y las libertades fundamentales de los indigenas recibié informacién sobre "la
alta presencia de fuerza publica, permanente, en las comunidades, en algunas de las cuales se
llevan a cabo diligencias de averiguacion, no exentas de violencia fisica y verbal, con el
consiguiente temor de la poblacion" (E/CN.4/2004/80/Add.4, para. 31). Durante los ultimos
anos, he continuado recibiendo alegaciones provenientes de fuentes fidedignas donde se alegan
distintos actos de violencia cometidas contra miembros de comunidades mapuche en el sur del
pais por parte de las fuerzas de orden publico en el curso de actuaciones de vigilancia o
averiguacion. Algunas alegaciones especificas han sido puestas en conocimiento del Gobierno de
Su Excelencia por parte de distintos mecanismos especiales de la Comision y del Consgjo de
Derechos Humanos de Naciones Unidas.

En el caso especifico de la Comunidad de Bollico Grande, en la Comuna de Nueva I mperial, las
informaciones que han podido ser recavadas sefialan la existencia de un parametro continuado de
actuaciones de la fuerza publica en contra de miembros de la Comunidad, incluyendo previos
allanamientos del domicilio del Lonko Juan Domingo Collihuin Catril, asi como el arresto de
éste y de otros miembros de su familia. En varios de las actuaciones de las fuerzas publicas se
alegaron tratos degradantes y uso excesivo de laviolencia

En este contexto, exhortamos respetuosamente a las autoridades de su Gobierno a que
investiguen de forma completa y exhaustiva los hechos que dieron lugar a la muerte del Lonko
Juan Domingo Collihuin Catril, y que se castigue al responsable o responsables de dicha muerte.
Asimismo, solicitamos que se garantice la integridad fisica y mental del Sr. Juan Lorenzo
Collihuin, y que se le asegure un juicio conforme a todos los estandares de derechos humanos
reconocidos por el ordenamiento juridico chileno y por los insrumentos internacionales
ratificados por Chile.

Asimismo, invitamos al Gobierno de su Excelencia a que considere la situacién de conflictividad
gue afecta a las comunidades mapuche y a otros sectores sociales en el sur del pais desde una
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perspectiva global, que atienda a las raices de dicha conflictividad, en el espiritu del Nuevo Trato
auspiciado por el Estado chileno en relacion con los pueblos indigenas del pais, y desde el
respeto alas normas internacionales en esta materia

Quisiéramos ingtar a su Gobierno que adopte todas las medidas necesarias para proteger los
derechos y las libertades de las personas mencionadas e investigar, procesar e imponer las
sanciones adecuadas a cualquier persona responsable de las violaciones alegadas. Quisiéramos
asimismo instarle a que tome las medidas eficaces para evitar que se repitan tales hechos.

Es nuestra responsabilidad de acuerdo con los mandatos que nos han entregado la Comisiéon de

Derechos Humanos, y esta reforzado por las resoluciones pertinentes de la Asamblea General y

prorrogados por el Consgjo de Derechos Humanos, intentar conseguir clarificacion sobre los

hechos llevados a nuestra atencion. En nuestro deber de informar sobre esos casos a Consejo de

Derechos Humanos, estariamos muy agradecidos de tener su cooperacion y sus observaciones

sobre los asuntos siguientes:

1. ¢Son exactos los hechos a los que se refieren las alegaciones?

2. ¢Fue presentada alguna queja?

3. Por favor, proporcione informacion detallada sobre las investigaciones iniciadas en
relaciéon con el caso, incluyendo los resultados de los exdmenes médicos llevados a cabo.
Si éstas no tuvieron lugar o no fueron concluidas, le rogamos que explique el porqué.

4, Por favor, proporcione informacién detallada sobre las diligencias judiciales y
administrativas practicadas. ¢Han sido adoptadas sanciones de cardcter pena o
disciplinario contra los presuntos culpables?

5. Por favor, indigue si las victimas o sus familiares obtuvieron algun tipo de compensacién
a modo de indemnizacion.

Chile: Amenazas de Muerte contra Juana Calfunao Paillalef

Violacion alegada: Amenazas de muerte y temor por la seguridad

Per sona objeta del llamamiento: 1 mujer (indigena, defensora de los derechos humanos)
Carécter delarespuesta: Respuesta cooperativa pero incompleta

Observaciones del Relator Especial

El Relator Especial agradece el Gobierno de Chile por su respuesta suplementaria, pero él
observa que la respuesta no contiene “informacién relativa al caso concreto de amenazas

mencionadas en su comunicacion” .

Llamamiento urgente enviado el 22 de octubre de 2003 con el Relator Especial sobre la
tortura, €l Relator Especial sobre la promociéon del derecho a la libertad de opinion y de
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expresion, el Relator Especial sobre la situacion de los derechos humanos y las libertades
fundamentales de los indigenas, y la Representante Especial del Secretario General sobre los
defensores de los derechos humanos, reproducido desde E/CN.4/2005/7/Add.1 al para. 57

El 26 de septiembre de 2004, Juana Calfunao Paillaef, lider de una comunidad indigena
mapuche del municipio de Cunco de la X Region y lider fundador de la Comision Etica Contra
la Tortura habria sido amenazado de muerte por un funcionario de la Cooperacion Nacional de
Desarrollo Indigena (CONADI). Se alega también que més tarde, ese mismo dia, alguien habria
disparado varias veces contra la vivienda provisional en la que Juana Calfunao y su familia se
refugian después del presunto incendio provocado que habria resultado en la destruccion de su
casay la muerte de su tio. Se teme gque estas amenazas en contra de Juana Paillalef y su familia
puedan estar relacionados con su trabajo en defensa de los derechos de su comunidad indigena.
Ademas, se expresatemores por la seguridad y la vida de Juana Paillalef y sus familiares.

Respuesta del 27 de diciembre de 2004, reproducido desde E/CN.4/2005/7/Add.1 al para. 58

De acuerdo con el Gobierno, desde el afio 2000, la Sra Calfunao fue involucrada en agresiones
contra varias personas en €l marco de sus actividades de lider mapuche. En la actualidad Juana
Calfunao esta algjada del Consgjo de Todas las Tierras y no estaria siendo apoyada en ninguna
de sus demandas por esta organizacion indigena. Su vinculacion organizacional més fuerte, es
con lacomunicada Unién Temulemu de lacomuna de Traiguén, la cual es beneficiariadel Fondo
de Tierras de laCONADI, y parte del Programa de Desarrollo Integral Origenes. Por lo que se ha
podido constatar, su presencia ha generado division y problemas organizacionales en esta
comunidad especiamente en la distribucién de recursos entregados por los programas de
Gobierno. De acuerdo con el Gobierno, es importante destacar con relacién al tema indigena en
general, que durante la Ultima década la sociedad chilena, el Gobierno y los pueblos indigenas
han realizado los esfuerzos necesarios para mejorar todas estas situaciones puntuales, en un
contexto amplio de profundizacion democrética y mejoramiento de la equidad social y cultural
de Chile. El gobierno afiade que “finalmente, Ilama la atencion la organizada campafia
internacional a favor de una persona que constituye un caso excepcional de disconformidad con
la nueva politica indigena chilena’.

Observaciones del Relator Especial, reproducido desde E/CN.4/2005/7/Add.1 a para. 59

El Relator Especial agradece el Gobierno por su respuesta. Sin embargo, le gustaria recibir
informacion relativa al caso concreto de amenazas mencionadas en su comunicacion.

Respuesta del Gobierno de Chiledel 23 de noviembre de 2006

El 15 de noviembre pasado en € tribunal de garantias de Temuco, a las 12:30 horas, al finalizar la
audiencia de juicio simplificado por desordenes acaecidos € 2 y 4 de enero de 2006 en los
Laureles, comuna de Cunco, en contra de la Sra. Juana Calfunao, dicha sesion debid suspenderse,
ya que la imputada junto a otras 10 personas, agredieron a los fiscales y a agunos otros
funcionarios, quienes sufrieron lesiones, aparentemente menores.
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Unavez que golpearon alos funcionarios publicos, fueron detenidos en el exterior por carabineros,
6 mujeresy 4 hombres. Huyo € hijo delaimputada, Sr. Jorge Landeros Calfunao.

Durante latarde del dia 16 ddl presente mes, fue detenido por carabineros el Sr. Landeros, quien
particip6 también en la golpiza a funcionarios del tribunal.

Asimismo, € abogado de la Sra. Calfunao, Sr. Freddy Barriga, habria renunciado arepresentarla,
luego del ataque alos funcionarios.

Por ultimo, et dia 20 de noviembre €l tribunal de garantia de Temuco condend a la Sra. Juana
Calfunao a 150 dias de presidio por desdrdenes ocurridos en enero de este 2006 en la comuna de
los laureles. Cabe recordar que la Sra Juana Calfunao actualmente cumple una pena remitida por
desdrdenes publicos y amenazas a carabineros por hechos ocurridos en diciembre de 2005 también
en los laureles.

China: Death Sentences of Two Nepalese Men

Violation alleged: Non-respect of international standards relating to the imposition of capital
punishment

Subject(s) of appeal: 2 males (foreign nationals)
Character of reply: Largely satisfactory response
Observations of the Special Rapporteur

The Special Rapporteur appreciates the information provided by the Government of China and
welcomes the information that the death sentence of Ishori Kumar Shrestha has been commuted
and that the death sentence of Ravi Dahal has been suspended.

The Special Rapporteur would request that he be informed should, for whatever reason, the
sentence of Ravi Dahal not be commuted upon the expiration of the two year period.

Urgent appeal sent on 8 July 2004 reproduced from E/CN.4/2005/7 at para. 82

Two Nepalese citizens, Ishwori Kumar Shrestha and Rabi Dahal, were sentenced to death in the
Tibet Autonomous Region (TAR), People' s Republic of China, on 30 May 2004, on drug-related
charges and could face execution at any time. The two men were appointed a lawyer, but it is not
clear whether a Nepali-Chinese interpreter was provided, or whether the two were able to fully
understand the process of their charge and trial. It was reported that their families had not heard
from them for four months. They were not officially informed of their sentence, but read about it
in a Kathmandu newspaper.

Response of the Government of China dated 12 May 2005 to an UA sent on 8 July 2004
relating to two Nepalese citizens sentenced to death on drug-related charges see
E/CN.4/2005/7/Add.1, p 49 and E/CN.4/2006/53/Add.1 p. 45
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l. Basic circumstances:

Ravi Dahal, aged 38, Nepalese businessman and Ishori Kimar Shrestha, aged 28, nepali
businessman, were taken into custody on 8 July 2003.

In May 2003, Ravi Dahal, acting on the invitation of persons outside the country, entered
Khasa (Zhangmu Kou'an), in the Tibetan Autonomous Region of China from Nepal and, on
many occasions, contacted the receivers of contraband goods to make smuggling
arrangements. He requested Ishori Kumar Shrestha to provide samples of contraband
merchandise for the purpose of examination. On 28 May, the contact person outside the
country smuggled a large quantity of heroin into Khasa, stashed it away in a warehouse which
had been rented beforehand by Ishori Kumar Shrestha, and thereupon Ravi Dahal contacted
other persons to take possession of thé merchandise. After this, officiels of the local anti-
smuggling unit seized 75 bags of heroin in the rented warehouse, totalling 29,850 grams, and
arrested Ishori Kumar Shrestha and with his assistance also arrested Ravi Dahal.

On 30 May 2004, the Lhasa city intermediate people's court in the Tibetan Autonomous
Region, following public proceedings, passed judgement at frrst instance and found both
defendants guilty of the crime of smuggling narcotics. The court sentenced Ravi Dahal to death
and Ishori Kumar Shrestha to death with a two-year suspension of the sentence and to the
additional penalty of the forfeiture of all their property. Following the judgement, the two
defendants refused to accept the verdict and lodged an appeal with the people's high court of
the Tibetan Autonomous Region.

The finding of the Tibetan high court was that the conduct of the two defendants had indeed
congtituted the offence of smuggling narcotics, in that they had smuggled 29,850 grams of
heroin, which represented an extremely large quantity, and that the penalty handed down was
consistent with the law. Taking into consideration that the défendants had only been
responsible for arranging contacts between those providing and those receiving the narcotics
and had not themselves carried the contraband narcotics across the State frontier, having
responsibility for only one link in the whole criminal process, and furthermore that Ravi Dahal
had rendered significant service to the authorities, for that reason, on 21 December 2004, the
Tibetan high court made final judgement at second instance that the sentence of death handed
down on Ravi Dahal for the offence of smuggling narcotics should be suspended for two years
and that the death sentence handed down on I shori Kumar Shrestha should be commuted to life
imprisonment and that both defendants should in addition forfeit all their property. The
sentence has already entered into effect.

During the legal proceedings, the legal counsel invited to represent the two defendants
conducted their defence in compliance with the law, the two defendants also gave their own
individual and separate explanations in their defence, and the court engaged thé services of a
Nepalese interpreter. The Tibetan high court promptly notified the Nepalese Consulate General
in Lhasa of the circumstances relating to the case and officials from the consulate were able to
visit the two defendants. Once the two offenders had been sent to prison to serve their
sentence, the Nepalese consulate in Lhasa was promptly notified of the prison.
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. Explanation:

Throughout the proceedings described above, the Chinese judicial authorities acted in strict
compliance with the Chinese Criminal Code, the Chinese Code of Criminal Procedure and
other laws and regulations; the rights of the two defendants were fully upheld; and there is no
guestion of anyone being put to death.

China: Killing of Demonstratorsin Dongzhou, Guangdong

Violation alleged: Deaths due to use of excessive force by law enforcement officials

Subj ect(s) of appeal: 3-20 persons (demonstrators)

Character of reply: No response (recent communication)

Observations of the Special Rapporteur

The Special Rapporteur looks forward to receiving a response concerning these allegations.
Letter of allegation sent on 13 December 2005

| would like to bring to your Government’ s attention information | have received concerning the
recent shooting by police a a crowd in the Southern province of Guangdong. According to the
information received, on 6 December 2005, thousands of villagers had gathered in the village of
Donghzou to demand the release of three village representatives who had been arrested earlier
that day in relation with a dispute over the use of a large power plant which appeared to have
coal-fired and wind-driven turbines. The dispute had reportedly been running for five months
without any incident until this point. Some residents had complained about the amount of money
they received for ceding their land to the Government for the plant, while others said a
reclamation project connected with the wind turbines would hurt fishing the area.

Reports indicate that hundreds of officers from the People’s Armed Police, a unit of the People’s
Liberation Army, arrived at the village and started shooting at the crowd. Varying estimates of
the death toll have been received, some indicating that as many as 20 people had been killed.
Some sources still maintain that a number of people remain missing or unaccounted for, alleging
that the authorities arrested people for participating in the protest. However the official New
China News Agency mentioned that three people had been killed and eight others injured. Local
authorities laid blame for the violence exclusively on villagers. They claim that local residents,
led by three men, first attacked the power plant at the center of the dispute and then turned on to
the police, using weapons including spears, knives and dynamite, compelling security forces to
put down the insurrection forcibly.

In this respect, and without pre-judging the accuracy of the various conflicting accounts
received, | would note the relevance in such situations of the United Nations Basic principles on
the Use of Force and Firearms by Law Enforcement Officials. These Principles note, inter aia,
that law enforcement officials should “as far as possible apply non-violent means before
resorting to the use of force and fireams’ and that “in any event, intentional lethal use of



A/HRC/4/20/Add.1
Page 64

firearms may only be made when strictly unavoidable in order to protect life”. | would also like
to draw your Excellency’s attention to the Code of Conduct for Law Enforcement Officials,
adopted by the General Assembly resolution 34/169 (1979) which more succinctly stresses the
limited role for lethal force in ale enforcement operations.

While | note the recent arrest by civilian local authorities of the commander of the People’s
Armed Police reportedly responsible for ordering the shooting, | would like to appeal to your
Excellency’ s Government to ensure that all deaths that occurred in connection with the operation
of 6 December 2005 are promptly, independently and thoroughly investigated in accordance with
the United Nations Principles on the Effective Prevention and Investigation of Extra-legal,
Arbitrary and Summary Executions.

It is my responsibility under the mandate provided to me by the Commission on Human Rights
and reinforced by the appropriate resolutions of the General Assembly, to seek to clarify all
cases brought to my attention. Since | am expected to report on these cases to the Commission, |
would by grateful for your cooperation and your observations on the following matters:

1 What, in your view, were the facts of the situation described?

2. Please provide the details, and where available the results, of any investigation, medical
examinations, and judicial or other inquiries carried out in relation to the killings of villagersin
Dongzhou.

3. Assuming that those responsible for the shootings have been or will be identified, please
provide the full details of any prosecutions which have been undertaken, and of any other penal,
disciplinary or administrative sanctions imposed in this connection.

4, Please indicate whether compensation has been provided to the families of the victims.
Finally, | would like to appeal to the Government of Y our Excellency to make sure that there is
full public accountability for the actions of the State and of its security forces by ensuring that
the result of your official investigation be made public

China: Death Sentences of Four Men

Violation alleged: Non-respect of international standards relating to the imposition of capital
punishment

Subj ect(s) of appeal: 4 males
Character of reply: Largely satisfactory response
Observations of the Special Rapporteur

The Special Rapporteur appreciates the detailed response provided by the Government of China
with respect to the cases of Huang Zhigiang, Fang Chunping, Cheng Fagen, and Cheng Lihe.



A/HRC/4/20/Add.1
Page 65

The SR aso appreciates the efforts made by the Government to investigate allegations that the
defendants' confessions were extracted by torture.

Urgent appeal sent on 10 October 2005 with the Special Rapporteur on the question of torture,
reproduced from E/CN.4/2006/53/Add.1, pp. 54-55

Urgent appeal sent in relation to four men — Huang Zhigiang, Fang Chunping, Cheng Fagen, and
Cheng Lihe — who we understand are currently held in Leping City Police Detention Centre in
the Jiangxi province. We have been informed that they are at imminent risk of execution and the
basis for our intervention concerns allegations that they were tortured while in pre-trial detention
and that their convictions are therefore unsound.

According to the information received, they were convicted of murder, rape, robbery and
extortion in connection with their joint involvement in three separate crimes committed between
September 1999 and May 2000. The Jingdezhen Intermediate People’ s Court in Jiangxi province
first sentenced them to death, a decision which they appealed to the Jiangxi High People' s Couirt.
On 17 January 2004 it ruled that the case should be sent back to the Intermediate Court for re-
trial, since the detail of their testimony had changed several times and the evidence was
insufficient to convict them. It has been brought to our atention that in their defence statements
the four men had also highlighted several contradictions in their testimonies and alleged that they
had confessed to the crimes under torture at the hands of the police.

However, the Intermediate Court once again sentenced the men to death on 18 November 2004,
reportedly without considering the torture allegations. The four men remain under sentence of
death, and it is unclear why their executions have not yet been carried out. It is possible that the
Jiangxi High People's Court is continuing to refuse to approve the verdict.

If these alegations are correct there would be ground for serious concerns. While we
acknowledge the serious nature of crimes involved we would recall that “in capital punishment
cases, the obligations of States parties to observe rigorously all the guarantees for a fair trial set
out in Article 14 of the International Covenant on Civil and Political Rights admits of no
exception”. (Little v. Jamaica, communication no. 283/1988, Views of Human rights Committee
of 19 November 1991, para. 10). This standard embraces the right not to be found guilty on the
basis of a forced confession. We would also recal Commission on Human Rights resolution
2005/39 which urges States to ensure that any statement which is established to have been made
asaresult of torture shall not be invoked in any proceedings. This principle is an essential aspect
of the right to physical and mental integrity.

We would further like to draw your Excellency's attention to the Principles on the effective
investigation and documentation of torture and other cruel, inhuman or degrading treatment or
punishment (UN General Assembly resolution 55/89 of 4 December 2000, Doc. A/55/89,
Annex), aso known as the Istanbul Protocol, which states that "alleged victims of torture,
witnesses, those conducting the investigation and their families shall be protected from violence,
threats of violence or any form of intimidation that may arise pursuant to the investigation."
(Para. 3 (b)). We would urge your Excellency’s Government to take all necessary measures to
guarantee that the rights under international law of Huang Zhigiang, Fang Chunping, Cheng



A/HRC/4/20/Add.1
Page 66

Fagen, and Cheng Lihe are respected. Under the circumstances this would include an official
investigation of the allegations before any further action is taken.

In view of the urgency of the matter, we would appreciate a response on the initial steps taken by
your Excellency’s Government to safeguard the rights of the abovementioned persons in
compliance with the applicable standards of international law.

Response of the Government of China dated 12 January 2006 to an UA sent on 10 October
2005 (see E/CN.4/2006/53/Add.1, p. 55)

Receipt is acknowledged of communication UA G/SO 214 (33-23) G/SO 214 (53-20) CHIN
21/2005 from the Special Rapporteur on extrajudicial, summary or arbitrary executions and the
Special Rapporteur on the question of torture of the United Nations Commission on Human
Rights. The Chinese Government has carefully examined the matters referred to in the
communication and wishes to submit the following response.

l. Basic circumstances

Huang Zhigiang, male, born 4 January 1973, ethnic Han Chinese, from Leping city in Jiangxi
province, primary education, farmer, resident in Zhongdian village, Jiyang road,
Leping municipality. On 19 June 2002 he was arrested and he is currently being held in custody.

Fang Chunping, male, born 21 December 1977, ethnic Han Chinese, from Leping city in
Jiangxi province, primary education, farmer, resident in Zhongdian village, Jiyang road,
Leping municipality. On 19 June 2002 he was arrested and he is currently being held in custody.

Cheng Fagen, male, born 11 August 1968, ethnic Han Chinese, from Leping city in Jiangxi
province, lower secondary education, farmer, resident in Zhongdian village, Jiyang road, Leping
municipality. On 19 June 2002 he was arrested and he is currently being held in custody.

Cheng Lihe, male, born 18 March 1977, ethnic Han Chinese, from Leping city in
Jiangxi province, primary education, farmer, resident in Zhongdian village, Jiyang road,
Leping municipality. On 19 June 2002 he was arrested and he is currently being held in custody.

In the early morning of 8 September 1999, Huang Zhingiang and Fang Chunping made their
way, bearing knives, together with one Cheng Wencai (whose case is being handled separately),
armed with a claw hammer, to Denggao hill in Donghu park, in Leping city, where they lay in
wait for an opportunity to rob passers-by. At about 1 a.m. on 9 September, the three men caught
sight of a couple, a man by the surname Zou and a woman by the surname Xiong, who had a
rendezvous at the kiosk on the badminton court on the left side of Leping television mast on
Denggao hill. The three men thereupon surrounded the couple, brandishing their weapons, and
set upon Zou, who was taken entirely unawares. They savagely stabbed and kicked him,
fracturing his skull and causing him cranial haemorrhage and fatal cranial contusions. The three
men then seized hold of Xiong and, after beating her unconscious, gang-raped her. They also
pulled off her gold neck-chain.
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In the evening of 23 May 2000, Huang Zhigiang, Fang Chunping, Cheng Fagen, Cheng Lihe and
one Wang Shenbing (currently on the run), armed with knives, made their way again to Denggao
hill in Donghu Park, in Leping, where they lay in wait for victims. That same evening at about
11 p.m., on asmall road on Wutiandi farm in Zhongdian village, the five men came across a man
by the surname Jiang, proprietor of the Libao supermarket, and his wife, who has the surname
Hao: they surrounded the couple demanding money. Jiang refused to comply, whereupon Wang
Shenbing stabbed him in the head. When she saw what was happening, Hao fled and Wang
Shenbing chased after her. The four other men - Huang Zhigiang, Fang Chunping, Cheng Fagen
and Cheng Lihe - threw themselves at Jiang, slashing away at him with their weapons and killing
him on the spot. Cheng Fagen removed 5,000 yuan which they found on Jiang's person and a
mobile phone, then they detached a length of rope from Jiang’s motorbike, parked nearby, and
with the others took his body and tied it to the back seat of the motorbike in order to get rid of
the body and to hide their traces. Because the resulting load made the motorbike unstable, it
caused it to topple over into a field on the side of the road, trapping the body beneath the bike,
whereupon the four men decided to abandon their plan to move the body. Shortly afterwards,
the four men rejoined Wang Shenbing and together they chased and caught Hao, whereupon the
five men repeatedly raped her. In order to silence her, Cheng Fagen fetched the length of rope
and tied it round her neck while the other men held down her arms and legs. in this way they
then strangled her. In order to conceal their traces, the five men took Hao's body and hauled it
into the bushes behind the hill, where they buried it. Later, anxious that the body might be
discovered, the five men decided, after adiscussion, to cut it into pieces so that it would be easier
to conceal, and they then went their separate ways to fetch the toolsto cut it up with. At midday
on that same day, the five men, as previously arranged, came to the spot where the body was
buried and, after drawing lots to decide in what order to proceed, came up one after the other
with their knives to cut off pieces of the body. They then took the dismembered body parts,
stuffed them into plastic bags, carried them off one by one and scattered them in al directions.
The five men then took the 5,000 yuan, the mobile phone which they had stolen and a telephone
credit card with a face value of 30 yuan which they had removed from Hao and divided all this
loot up among themselves. On 25 June and in the evening of 28 June of that same year, Huang
Zhigiang, Fang Chunping and Chen Fagen used this stolen telephone card to call the Libao
supermarket from a public telephone, demanding a ransom of 100,000 yuan, after which the
three men made no further use of it, for fear of being discovered.

In September 2003, the Jingdezhen intermediate level people’s court in Jiangxi province, hearing
the trial at first instance, sentenced Huang Zhigiang, Fang Chunping, Cheng Fagen and Cheng
Lihe to death for the offences of murder, robbery with violence, rape and extortion. The four
defendants refused to accept the verdict and lodged an appeal. In January 2004, the Jiangxi
provincial people’s high court, after considering the case, ruled that, owing to problems with
certain details of the case, the investigation had not been sufficiently thorough and further full
inquiries should be held. Accordingly, as the facts were not sufficiently clear and the
investigation was not sufficiently thorough, it ordered that the case be sent back for retrial.
Following a full investigation by the public security and the procuratorial authorities, the
Jingdezhen city intermediate level people’'s court reconsidered the case and,
on 18 November 2004, reached the following new judgement:

For the offence of murder, Huang Zhigiang was to be put to death and stripped of his political
rights in perpetuity, and all his personal property to be confiscated; for the offence of robbery
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with violence, he was to be put to death and stripped of his political rights in perpetuity and all
his personal property to be confiscated; for the offence of rape, he was to serve 15 years' fixed-
term imprisonment and to be stripped of his political rights for five years; for the offence of
extortion and blackmail, he was exempted from any criminal penalty; it was therefore ordered
that he be put to death, that he should be stripped of his political rights in perpetuity and that all
his personal property should be confiscated.

For the offence of murder, Fang Chunping was to be put to death and stripped of his political
rights in perpetuity, and all his personal property to be confiscated; for the offence of robbery
with violence, he was to be put to death and stripped of his political rights in perpetuity and all
his personal property to be confiscated; for the offence of rape, he was to serve 15 years fixed-
term imprisonment and to be stripped of his political rights for 5 years; for the offence of
extortion and blackmail, he was exempted from any criminal penalty; it was therefore ordered
that he be put to death, that he should be stripped of his political rights in perpetuity and that all
his personal property should be confiscated.

For the offence of murder, Cheng Fagen was to be put to death and stripped of his political rights
in perpetuity, and all his personal property to be confiscated; for the offence of robbery with
violence, he was to be put to death and stripped of his political rights in perpetuity and all his
personal property to be confiscated; for the offence of rape, he was to serve 15 years' fixed-term
imprisonment and to be stripped of his political rights for five years; for the offence of extortion
and blackmail, he was exempted from any criminal penalty; it was therefore ordered that he be
put to death, that he should be stripped of his political rights in perpetuity and that all his
personal property should be confiscated.

For the offence of murder, Cheng Lihe was to be put to death and stripped of his political rights
in perpetuity, and all his personal property to be confiscated; for the offence of robbery with
violence, he was to be put to death and stripped of his political rights in perpetuity and al his
personal property to be confiscated; for the offence of rape, he was to serve 15 years' fixed-term
imprisonment and to be stripped of his political rights for 5 years; for the offence of extortion
and blackmail, he was exempted from any criminal penalty; it was therefore ordered that he be
put to death, that he should be stripped of his political rights in perpetuity and that all his
personal property should be confiscated.

After the court had passed judgement, the four defendants refused to accept the verdict and
lodged an appeal. The Jiangxi peopl€’'s high court is currently considering the case.

. Concerning the allegation that the four persons have been subjected to torture

Because the matters involved in this case were particularly serious, the Leping people's
procurator’s office assigned two procuratorial officials to make a careful study of the case.
These officials were present on numerous occasions when the suspects made statements and
identified the scene of the crimes and they found no evidence at al that the investigating officers
had employed any unlawful methods in their handling of the case, such as extorting confessions
by torture, etc.
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Throughout the course of the investigation, the officials handling the case made sound and video
recordings of the questioning of the defendants and the identification of the scene of the crime.
The disc containing the sound and video recordings of the questioning of the four defendants and
the identification of the scene of the crime was carefully studied and the recordings showed no
evidence that the police had used beatings, verbal abuse, or threats; the criminal suspects were
seen to be in a stable and calm state of mind and no harsh treatment was used against them: they
showed no signs of fear or having been intimidated and freely confessed their crimes.

The criminal suspects Huang Zhigiang and Cheng Lihe are able to correspond with their families
while being held in preventive detention and they have freely admitted that they had committed
serious offences, and have shown themselves to be extremely repentant. Over this period, in his
letters home, Huang has written that he “committed a serious crime’; he writes “I myself
perpetrated a disgraceful deed, | have the blood and lives of three people on my hands, and now |
deeply regret what | did.”

When the procurator’s office commenced its examination of the appeal stage of the proceedings,
the suspects Huang Zhigiang, Fang Chunping, Cheng Fagen and Cheng Lihe complained to the
procuratorial authorities that the investigative officers had extorted confessions from them by the
use of torture and showed abrasions on their wrists to prove it. The oversight division of the
Leping people’s security bureau conducted a specia investigation, but did not find any evidence
that the investigating officers had extorted confessions by torture. An examination of the
criminal suspects revealed that the abrasions on their wrists had been caused by pressure from
the clasps of their handcuffs and the resulting bruising (because of the gravity of the offences
committed by the four offenders, the investigating officers had put handcuffs on them, as
provided for by law).

The Chinese Government respectfully requests that the content of the above response be
incorporated in full in arelevant document of the United Nations.

China: Death Sentence of | smail Semed

Violation alleged: Non-respect of international standards relating to the imposition of the death
penalty

Subj ect(s) of appeal: 1 male

Character of reply: Cooperative but incomplete response

Observations of the Special Rapporteur

The Special Rapporteur appreciates the information provided by the Government of China that
the case of Ismail Semed remains under ongoing consideration. The Special Rapporteur would

suggest that such consideration should include the thorough investigation of allegations that the
confessions on which charges were brought were extracted with torture.
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Urgent appeal dated 13 April 2006 sent with the Special Rapporteur on the question of torture
and Special Rapporteur on the promotion and protection of human rights and fundamental
freedoms while countering terrorism

We would like to draw the attention of your Government to information we have received
regarding I smail Semed, an ethnic Uighur from Xinjiang Uighur Autonomous Region (XUAR)
in northwest Chinawho is believed to be at imminent risk of execution.

According to the information received, Ismail Semed was convicted by the Urumgi Intermediate
People's Court on 31 October 2005 for “attempting to split the motherland” and other charges
related to possession of firearms and explosives. The possession of firearms charges against
Ismail Semed appear to have been based on old testimonies taken from other Uighurs, some of
whom were reportedly executed in 1999. According to reports, those testimonies might have
been extracted through torture. The charge of “splittism” was based on second-hand testimony
which stated that |smail Semed was a member of the East Turkestan Islamic Movement (ETIM),
an organisation qualified as “terrorist” by the Chinese authorities, and attended one ETIM
meeting in 1997 in Rawalpindi, Pakistan. However, his alleged membership of ETIM and
attendance at that meeting have reportedly been disputed by people who were present at the
meeting.

Concern has been expressed that he reportedly confessed to the terrorism-related charges under
torture and subseguently denied them during histrial.

We have received information indicating that his appeal might have already been heard in a
closed session. If rejected, Ismail Semed could have been executed, as sentences are usually
carried out soon after the appeal hearing is concluded. However, given the political nature of the
charges brought against Ismail Semed, his death sentence should be reviewed by China's
Supreme People’ s Court.

While we do not wish to prejudge the accuracy of these allegations, we would like to respectfully
remind your Excellency that according to the well-established international standard in capital
punishment cases, the obligation of states to observe rigorously all the guarantees for a fair trial
admits no exception. (See, Little v. Jamaica, communication no. 283/1988, Views of the Human
Rights Committee of 19 November 1991, para. 10). Relevant to the case at issue, this guarantee
includes the right not to be compelled to confess guilt.

We also recall that Commission on Human Rights resolution 2005/39 urges States to ensure that
any statement, which is established to have been made as aresult of torture shall not be invoked
in any proceedings, except against a person accused of torture as evidence that the statement was
made. This principle is an essential agpect of the right to physical and mental integrity set forth,
inter alia, in the Universal Declaration of Human Rights, the International Covenant on Civil and
Political Rights and the Declaration on the Protection of All persons from Being Subjected to
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

We urge your Excellency’s Government to take all necessary measures to guarantee that the
rights under international law of Ismail Semed are respected. This can only mean suspension of
the capital punishment until the allegations of torture have been thoroughly investigated and all
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doubts in this respect dispelled. Moreover, international law requires that the accountability of
any person guilty of subjecting Ismail Semed to torture is ensured.

In view of the urgency of the matter, we would appreciate a response on the initial steps taken by
your Excellency’ s Government.

1 Are the facts reproduced in the above summary of the case accurate?

2. Please provide the details, and where available the results, of any investigation, medical
examinations, and judicial or other inquiries carried out in relation to the allegations that Ismail
Semed was subjected to torture while in pre-trial detention. If no enquiries have taken place or if
they have been inconclusive, please explain why.

3. Please provide the full details of any prosecutions which have been undertaken with
regard to the alleged torture of Ismail Semed. Have penal, disciplinary or administrative
sanctions been imposed on the perpetrators?

4. Please indicate on the basis of what criteria organizations are qualified as terrorist
organizations and whether they can appeal against such qualification. Please provide the relevant
legal base.

Response of the Government of China dated 12 July 2006

Receipt is acknowledged of communication UA G/SO 214 (33-23) G/SO 214 (53-20) CHN
12/2006 from the Special Rapporteur on extrajudicial, summary or arbitrary executions, the
Specia Rapporteur on the promotion and protection of human rights and fundamental freedoms
while countering terrorism and the Special Rapporteur on the question of torture of the United
Nations Commission on Human Rights. The Chinese Government has carefully examined the
mattersreferred to in the communication and wishes to submit the following response.

I smail Semed, male, ethnic Uighur, born 20 May 1969, without fixed profession.

On 13 August 2004, the Urumchi city procuratorial authorities instituted criminal proceedings
againgt Ismail Semed with the Urumchi city intermediate level peopl€e’ s court for the offences of
separatism, unlawful manufacture of ammunition and the causing of explosions. The precise
charges as set out in the bill of indictment are as follows.

In January 1997, Ismail Semed, together with Hasan Mahsum (later shot dead in Pakistan) and
Abdukadir Amat (now on the run), slipped out of the country through the city of Xiamen and
made their way to Saudi Arabiato meet Kurban Aji and other persons, to propagate the notion of
an independent Xinjiang, to carry out separatist activities and to drum up support. Soon after,
Semed and the two other men travelled to Rawalpindi in Pakistan, to meet Uighur students and
other young Uighurs engaged in business in that city, preaching to them and urging them to form
an organization and to go to Afghanistan to receive training, for the purpose of waging a holy
war. In March of that same year, Semed and the other men convened a preparatory meeting of
the East Turkestan Islamic Movement and, following a division of tasks, Ismail Semed was
appointed in charge of military operations. Thereafter, Ismail Semed and the other men
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continued to develop and expand the organization, establishing military bases, recruiting
members, conducting fund-raising and other activities and forging links with Afghan Taliban
bases and bases run by Bin Laden, striking an agreement with them on the provision of free
training for their jihadists. From May 1997 to January 1998 Semed and his accomplices
organized the transport of some 100 Uighur jihadists from Pakistan and the Middle East to the
above-mentioned military camps for training. After completing their training, Semed and the
others appointed Usman Imat in charge and sent him to take 13 men to Xinjiang to set up
workshops to manufacture explosives, to conduct training and to develop jihadist columns.
After arriving in Xinjiang, Usman and the others purchased 1,053 boxes of erbium nitrate, for
use in preparing chemicals and other reagents for the manufacture of explosives, and set up
explosive manufacturing workshops in Turfan, Hotan and other cities. They trained some
100 men in the use of chemicals and reagents for the manufacture of explosive devices,
detonators and blasting fuses and in weapons technology.

On 5 December 1997 Semed attended a conference of the formally constituted East Turkestan
Islamic Movement, held in Rawalpindi in Pakistan, and was appointed military commander. The
conference resolved that the goal of the organization would be to liberate East Turkestan through
a holy war and to set in place an Islamic State, and mapped out a strategic plan for the period
ahead.

In mid-December 1998, Semed and others organized a meeting in Rawalpindi a which they
decided to break away from the East Turkestan Islamic Movement and form a separate grouping.
They deposed their former leader, Hasan Mahsum, assumed control of their members and funds
in Afghanistan and started to look for ways of illegally entering Xinjiang, so asto prepare for the
conduct of military jihadist activities in that region.

On 16 September 2004 the Urumchi intermediate level people’s court commenced hearings on
this matter. Given the complexity of this case, it is still under consideration.

The Chinese Government respectfully requests that the content of the above response be
incorporated in full in arelevant document of the United Nations.

China: Death Sentences of Xu Shuangfu and Li M aoxing

Violation alleged: Non-respect of international standards relating to the imposition of the death
penalty

Subj ect(s) of appeal: 2 males (members of religious minority)

Character of reply: Cooperative but incomplete response

Observations of the Special Rapporteur

The Specia Rapporteur appreciates the information provided by the Government of China
regarding the cases of Xu Shuangfu and Li Maoxing. However, the SR remains concerned that

they have been sentenced to death despite the apparent absence of an investigation into
allegations that their confessions were extracted with torture.
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Urgent appeal dated 18 July 2006 sent with the Special Rapporteur on the question of torture

We would like to draw the attention of your Government to information we have received
regarding Mr. Xu Shuangfu (also known as Xu Wenku) and Mr. Li Maoxing, two Chinese
religious leaders belonging to a group known as “the Three Grades of Servants’ who were
sentenced to death on 28 June 2006. They were accused of murdering twenty leaders of a
religious group known as the Eastern Lightning group. Xu was aso accused of defrauding his
congregation of over thirty-two million Y uan. According to the information received:

Xu Shuangfu, was kidnapped in April 2004 by gun-wielding men in a police car while
visiting congregation members in neighboring Haerbin, Heilongjian Province. Reports
indicate that he was held incommunicado for some time before his family was informed
of his detention.

Concern has been expressed that Xu Shuangfu and Li Maoxing confessed to their murder
charges under torture and subsequently denied their guilt during their trial which was held at the
Shuangyashan Intermediate Court, from 28 February to 3 March 2006.

While we do not wish to prejudge the accuracy of these allegations, we would like to respectfully
remind your Excellency that according to the well-established international standard in capital
punishment cases, the obligation of states to observe rigorously all the guarantees for a fair trial
admits no exception. (See, Little v. Jamaica, communication no. 283/1988, Views of the Human
Rights Committee of 19 November 1991, para. 10). Relevant to the case at issue, this guarantee
includes the right not to be compelled to confess guilt.

We also recall that Commission on Human Rights resolution 2005/39 urges States to ensure that
any statement, which is established to have been made as a result of torture shall not be invoked
in any proceedings, except against a person accused of torture as evidence that the statement was
made. This principle is an essential aspect of the right to physical and mental integrity set forth,
inter alia, in article 15 of the Convention against Torture provides that, “Each State Party shall
ensure that any statement which is established to have been made as a result of torture shall not
be invoked as evidence in any proceedings, except against a person accused of torture as
evidence that the statement was made.”

In view of the urgency of the matter, we would appreciate a response on the initial steps taken by
your Excellency’s Government to safeguard the rights of defendants in compliance with the
obligations under international law of your Excellency’s Government, as outlined above. This
can only mean suspension of the capital punishment until the allegations of torture have been
thoroughly investigated and all doubts in this respect dispelled. Moreover, international law
requires that the accountability of any person guilty of subjecting someone to torture is ensured.

It is our responsibility under the mandates provided to us by the Commission on Human Rights
and reinforced by the appropriate resolutions of the General Assembly, to seek to clarify all
cases brought to our attention. Since we are expected to report on these cases to the Commission,
we would be grateful for your cooperation and your observations on the following matt